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Z ' theſe Orixions carry any further degrer of ie than 
in, proportion. to the weight of legal reaſoning 

_ companies them ; but to thoſe for whoſe uſe they a are now | 

_ \ principally intended, it will be ſufficiently obvious, that 

e advantages and information may be derived, 

in the courſe of ſtudy and practice, from the peruſal of 

the deliberate Opinions « of thoſe who have been diſtin- 

wes in the profeſicn'! . Menge. 
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= 5 Ts having ſometimes preſented in right, ſometimes by lapſe, ur, 
u twice by uſurpation upon the Theakfions, who to 


WW Rich. Stapyltoa Claimed the manor and advowſon by grant from the = 
E 1 . crown. But in the year 1640, or thereabouts, the great- Sta 
i * grandfather of the preſent mr. Peirſe accepted a grant of the tho 
Fen ofqueen next avoidance from a jointreſs of the Stapyltons, and YM the 
= Preſented upon the next vacancy; yet not as in that right, ma 
baut pleno jure as he was lord of Bedale with the advowſon WY tak 
appendant. The next vacancy was filled by Charles II. by rig 
laßſe. Ta the year 1667 Richard Peirſe, the grandiather of &; 
the preſent mr. Peirſe, accepted another grant of the next 
Preſentation from tir Miles Stapylton; and upon the next th 
vacaney, which happened not till about the 4th of Will. & uf 
Mary; he being then lord of the manor of Bedale with the ve 
_._ advowion. appendant, preſented pleno jure one mr. Scroop; ĩ ³ - 5 
upon which preſentation. there arole a conteſt between him il 
and the crown, upon the validity of thoſe patents under 3 
which he claimed, vhich went through all the courts of law, 0 
and aſterwards through the houfe of lords, as appears by the . A. 
Parliament Caſes, in which conteſt the right of the gr 
Stapyltons was never mentioned. But the title which ca 
Peeitſe inſiſted on, and well known to the Stapyltons to be eu 
2 "folely inſiſted on by him, was under a patent granted of the 
manor and advowſon as appendant, by queen Elizabeth-/to _ 3 
the earl of Warwick, which came to her upon the attainder * F 
of Lord Digby ; all of which came afterwards, by proper | © 
conyeyances, to Theakſton; but by. reaſon of an uſurpation | -' 
made upon him by the crown, he, by agreement, with the | - 
Cron, accepted of another patent from Charles I. of the | '] 
manor and advovſon as appendant, which enured not only 4 
So as a confirmation of the former patent, but as a grant dle Ir 
moo; under which patents the preſent patron, mr. Peirſe, 5 
= + - -* by-conveyances to his anceſtors from the Theakftons, n 
pr about the 14. Car. I. claims the advowſon as appendant |? 
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do his manor. EQ 


open N was given againſt Peirſe for the crown in 4 
tghe common pleas; and upon a writ of error into the king's | e 
bdench, judgment was (though upon another point) affirmed. - 
but upon an appeal to the houſe of lords, the Peirſes title 
„„ IE: .was.conhr med.—N. B. Before judgment in the common 
plwKeas Scroop the preſentee died; after whoſe death, Richard 
. Peirle pleuo jure preſented Pemberton, who was admitted 


* 


o 


3 1 and died incumbent ; whereupon A. Peirſe, pleno Jure | 
—_—  _ preſented -Eumley, who was admitted, and lately died 
nil ncumbent; and now the ſaid Henry Perſe claims Pleno = 3 
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„ 6 1 vovsO 
Gore, 2s lord FP be manor vith the advowſon appeadint 


to preſent to this vacancy. 

As there is no inſtance of e preſentstion dy the 

$i Stapyltons for near two hundred years paſt, how far will 
thoſe two.acceptances of grants of the next preſentation by 


the Peirſes from the Stapyltons, and which were never 


made uſe of by the Peirſes, but only ſeem to have been 
taken for quieting a F title, 188 Peirſe s prog 
Tor to the ad vou, N ; 


AS by the fiat. 7. 458 c. 15 no 4 b Fr diſplace 


8 the intereſt or title; ſo, notwithſtanding there may have been 
_ uſurpations upon the Stapyltons for all the time mentioned, 
pet were it poſſible for thoſe claiming under that ſamily now. 
do deduce 2 clear title to the advowſon, I appreheud/ the 
length of time, and the uſurpations which have been, would 
not ſtand in their way ſo but that they might now preſent. 
And no doubt but the two acceptances by the Peirſes, of 
grants of the next preſentations from the Stapy ltons (if they 
can be proved, which may be difficult if in mr. Peirſes 
. euſtody), will be an evidence againſt him, upon an iſſue 
joined upon his right to the advowſon, though not a 
conc luſive evidence. But upon the whole caſe, and the 
circumſtances attending it, and eſpecially as mr. Peirſe's title 
has been affirmed by the Judgment of the houſe of peers, it 
\ ſeems that the right is in him now to preſent, _ 2 
Bor conſidering how differently this advowſon has Noa 
4 claimed; ſometimes as appendant, and ſometimes in groſs; 
in Coke's Ent. 47%. it is claimed by thoſe under whom 
the defendant would now entitle himſelf as appendant to the 
manor; and ſo likewiſe in the grant 13: Eliz. mentioned in 


1. Quere. 


Anſwer: 


* 
2 
. 
3 
WES 
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the Parliament Caſes, 41 3. it is granted as appendant; 


I; IS and yet by the declaration in that caſe it is claimed by the 
Crown as in Srofs; and even the defendant there entitles | 
' himſelf-to it as in groſs, under the grant of Car. 1; it 


therefore will be neceſſary to look carefully into the grants, : 


ö | bee thas of Car. 1. to know 8 what foundation 2 
3 . 8 5 2 5 eee 


von its, , 


ee mr. Pelrtes right: for n he has a abt yet if ſet f 
he miſtakes it in his declaration, he will Ioſe this preſentation. 18 
And to me it ſeems moſt conſiſtent to claim it as in groſs; | 


* 
pl 


for though originally it was {+ "qr 22 it dow; + 0 7 1 
DECORA: a Fg in the crown in groſs. | ins 


PRE SUMI NG an a alin right, of Netten can "bis his 
made out by the Stapyltons family, how far will the late II witt 
preſentations made by Peirſe 2755 5 1 looked. on' as ales 
en 2 e ee FV 5 N 8. 


WAS) SW 


-ADMITTING. an alternate on bod that there "0 
been ſeveral uſurpations, yet by the ſaid ſtat. J. Ann. the 
right is not diſplaced; but reckoning the ſeveral preſenta- = 
tions, one by right and the other by wrong, he who claims 
under Stapylton will be. entitled to his turn, as if the front 
ſeveral. preſentations had been, WOO. oP. 3 mod 


| TANG). e = 7 

: 5 5355 ( 

Ir the Mundy hould t APY a he attain oF Faid 

57 Pierſe, by reaſon of. bit acceptance of the laſt grant of adp 

the next avoidance from the Stapyltons, be looked upon as eon 

a « preſentation. in the turn of the Stapyltons; how far will bee 

reſentation of Scroop, and judgment given againſt dan 

: Pein (Scroop be ing at t at time dead), be talcen as a Eli 

ſatisfying of that turn? and whoſe turn, upon the whole Dig 

Mate of the caſe, is it now to of x are ome by it ever to Y it 5 

Z have been alternate? 2 Pe 1 oth 

T. AKING it that 1 was „ in 8 turn — | 11 

bet lass, and that he vas inſtituted and inducted. ſo that anc4 

the church was full of him (as I ſuppoſe it was), notwith- | of ! 

ſtanding his right was controverted, it being at laſt affirmed |} Bec 

I FT apprehend it will ſerve. that turn, and conſequently | 12 
Pemberton was in the next turn of Pierſe, and Lumley in 1 Gas 

the turn of Stapylton and en os it is now mr. * lere * > a. 

Sh to ent 8 VVV 

5 1 WII I it be * in 117 A upon the gare % f 2 
_ impedit now brought by Pierſe, for hi:n to ſet forth his 3 5 
bbpPeing ſeiſed and having preſented laſt ? or, if neceflary, „„ 
F 80 farther, and ET Inns e . and e 1544 
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| ADVOWSON, 


of 0; "TONE And vill not that oblige the sann, 
ſet forth their title in their Sr >. 25 


svrrosNG the l- nt of a 10 de TY 
Peirſe, in ſtrictneſs it will be ſufficient to declare upon his 
own ſeiſin and preſentation « of Lumley; ; but in order to put 
the defendant under a neceſſity of deriving down his title in 
his plea; I think it more adviſeable for mr. Peirſe to begin 
with his grandfather's ſeiſin and preſeutation, if he can 
clearly deduce, it, aud 19 9 7 it. ; 


. 3 


5 1 


5 9 ELIZABETH, in FR at ———_ 4th how: 
reign, grants to the earl of Warwick fotum illud maner. de 


Bedule, & c. nuper Parroll. poſſi ion. S, Digby, Sc. ac advocu- 


trons jura patronat. ecei iæ pradeet. eidem maner. quoquo 
modo I pectant. del pertinent. King Charles, reciting. the 
former grant, confirms it in the ſame vords to fir William 
Thekeſton; and likewiſe, as a grant de novo, gives to the 
ſaid fir William Thekeſtoa, without naming the manor, 
adyveationem donationem et Jus patronat. ecclice de Bedaje, 
necnon medietatem aduocationis eccÞie ill. which ſeems to 
be a grant of the advowſon in groſs. But there is no in- 


ſtance or evidence of its being in groſs but only in queen 


Elizabeth, who preſented aſter the treaſon committed by 
Digby, and before his attainder; after which ſhe granted”. 
it prout letters patents as appendunt ; and fince, in ſome 


other inſtances of . 19 the anden either by 
ufur pation or lapſe. + - 1 
In the 38th of Elizabeth lie was 8 bat 8 of the Ee, 
anceſtors of the Stapyltons to Richard Thekeſton, father 
of the above ſir William Thekeſton, of all the manor of 
Bedale and the 2dvowſon for one thouſand years. Fhe. 


es purfuant to the fine, came into the poſſeſſi on of 


Richard Thekeſton, and continyed ſo from that time to the _ 
Civil Wars; ſince which time the Stapyltons have enoyed a a 


moiety of the manor; but the advowſon hath ever fince bee 
enjoyed purſuant to. the fine, as may be preſumed, becau' 
there is no inſtance of any preſentation by the Seapyltons 


- finee the fine. | 
Tux only evidence to weaken the title unde the fine, 1 is 
t acceptances of grants of the next avoidance by the 
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„ ADVOWSON: „„ 


pan ng fifle finely upon the FORE word poſſibly 0 8 
too hazardous, left Peirſe ſhould not be able to derive a 


title to that chattel intereſt regularly from the cogniſee, or 


* left ſome conveyance ſhould have been made back from the 


cogniſee to the cogniſors, which Peirſe is a ſtranger to; 


Z but ſuch. conveyance may bapreſumed, becauſe Stapyltons. 
have had poſſeſſion of a moiety of the manor ſince the time 


beforementioned. What will be the propereſt uſe to make 


of the fine aboveſaid, and Which will be the ſafeſt way for 


mr. Peirſe to declare 7 2 Whether as being ſeiſed of an ad- 


vo ſon appendant to the whole manor (Which, the Stapyl- | 
| tons, it-may be preſumed, will not trayerſe,. it being the 


title they muſt make to ſupport their alternate right) 
or as being ſeiſed of an advoyfon appendant to Peirſe's 


moiety of the' manor? or as of an advowſon in groſs? | 
or that he was ſeiſed and preſented laſt, as is the caſe f 


10. Hen. VII. recited in Tufton's caſe in Vaughan The firſt 


ſieems rather to admit too much in ſupport of an alternate 
8 right! ? and the latter, ſhould the defendants take a traverſe 


upon either of thoſe ſeiſins, if Peirſe could not prove his 
ſeiſin accordingly, vould it not be fatal upon him, and de- 
bar him of all opportunity of conteſting the Stapylton $ 
title, however. defective it may appear upon the record; or 
more * in a the ee hr ms ct ee 


F405 
* 


. — ROOP was never e 1 H o 9 — 
a anſwer given to the Third Quære in the former Opinion, a 
t the right to the preſent. turn, can be relied on? 

Vide the Caſe in Co. Ent. 477. on which, probably, 
-the Stapyltons found their Alternate right. - 


824 


(ny 3 the form of the grant made to the defendants. 


Fide ol pe oor COON 5 the abſtraQt annexed, No. 8. 


As the Caſe: now comes 3 upon this ſecond fate of i it, 


that the Stapyltons have enjoyed a moiety of the manor 
ever fince the Civil Wars and that Setoop never had inſti-„ 
tution, but Pembe. rton came in on that vacancy, makes the | 
Caſe very different to what it appeared to be upon the firſt I 


ſtate of it. And I think it very difficult and hazardous 


; | to fay upon what foundation Mr. Peirſe ſhall put his right, 
: 8 how ity e has e been claimed ; 


wu, 


Rowe. 
F<, 


NorTE, the Stapyltons ſeem to claim the e W 5 


apyowSun; 


— 


ieh Cog rom the ſaveral entries in "the 8 and the grants, 
appears to have been appendant to the whole manor ?; 
Now to claim it as appendant to the whole manors a8 then 
Stapyltons are intitled to one moiety; of the manor; andias 
grants of the next avoidances have been accepted! from 
them by the Peirſes, it will be very dangerous to put it 
upon that right, as falling | in with what they contend for of 
an alternate right. And as Seroop was not inſtitüted, But 
Pemberton came in on that vacan ty taking t pH "a 
alternate right, I do not ſee how the Fame ion. „ 
be made out to be mr. Peirſes turn PPTP 1 w 2 
Toe make title to it as appendant to a moiety of the 
manof, as the Stapyltons are intitled to one moiety of the 
manor, and as the ad vowfon Was originally appendant to 
the whole manor, as appears in Coke's Entries 47 J. andi in 


Wineh's Entries, 864. ſhould -a iſſue be joined upon Fg ͤ 
if they produce a grant of the moiĩety of the manor, it will > 1 

rove the iſſue on their ſide, inaſmuch as the moĩety of the —— 2 4 
advowſon will paſs as appendant to it. And ſo it was heli A 3 


43. Edw. 3. 22. pl. 12. and conſequently een in — = 
. il be intitled to preſent bysturns e 2 1 
AN p to claim it as an adyowſon * groſs. as the as es 3 
hich mr, Peirſe claims is under grants, whereby $1, W- pi tg 85 1 1 
granted as appendant, and ſo it has been all along claimed, 1 
as appears by the entries in the books before=mentioned; 1 1 
apt though in the caſe of the King and Peirſe, Parb "—_ OY 
_ Caſes, 212. it is alledged to be in groſs; yet from the ob- _ 
jections raiſed in the argument of that caſe though got „ 
over in the houſe of peers; I think it will / be too difficult ; 
to make out a right that way; eſpecially ſince the ſtat. | 
7. Ann. prevents an uſurpationfrom diſplacing the right, 
or turning that whichy was ore appendaat to an i = 
in in groſs. © $1662 1 © 777 620 ee comes : a 
As to the 3 1 . not vt fre how any wi: can be made of / RR 
i for the reaſons given in the Caſ e e _ 
AN to declare upon a ſeiſin of the 8 n 1 
{ hour: ſaying as Pendant, o or in le i tons e _ . == 
| ppprebend, oY e good it in 8 en Re Pi 
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30 that, upon the whole, it is very difficult 19 90165 hy the 0 
. Peirſe ſhall intitle himſelf, ſince the defendants, by: . Ich 

- ads his title, may put him on proof. of it, witho' 

- ing any title to themſelves; and therefore, if he could be * 
ünſtitution of his elerk, it AMY very much affit bis. aſe, vou 
and turn the proof on the Stapxltons,: ©: -.... "pat 
Bur if hat is not to be obtained, 1 think the mot and 

| aim the. adv X nden to. mr. ot 
eirſe a ety of Semana and to rely on the conſtant 1 a 
preſentations Which have been by his family as an evidence . 
of ſuch right; and thereby he will turn it upon the Stapyl- = % of e 
taus to ſhew a titte to the other moiety: of- the manor, ang 1 
that a moiety of the adyowſon: paſſed by it, without which gre: 
they will be taken to be in by difſeiſin of the moiety of the e 
manor; and in that caſe the advowſon vin be under 1 
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„% — lin off ag „ ove! 
AAN lee ne uſe that ax; | e * fine, mleſsi In”. 
HR an adyowſon in groſs, of which it is ſome - 
_ 6viderice if an iſſue ſhould be taken upon that point... | But 
* may be dangerous to make a title under it, not only for 
me reafon above. giyen, but hecauſe there does not appear 
any Yeed whatſoever: to declare the uſes of the fine, hich 
may de, though it be affirmed by grant and render. As te 
ke title, it feems to be upon a very uncertain footing i in 
—_ pointof fact, vir. Whether upon the evidence this is an 5 
—_—_ 2 advowſon appendant or in groſs? of which there ſeems (o 
=_ " evidence both ways: o that you will meet with _ 
== - difficulties either way ; and therefore itmuſt be conſidered, 25 
wien will, upon the whole, be moſt prudent. 1 : 
J theielens foundation to make it - appendant to mr. 
=_ pee moiety of the manor, becauſe there i is not the leaſt 
| _ "evidence to ſupport it it; but if the other fide can ev, that. 
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FP manor. was, al enjoyed together as. one manor, 
| 2 think it would be enough to deſtroy this pretence, 


8 And to make it appendant to the whole manor, is laying a 
t. ſtrong foundation for the adverſary! s title, which, Ithink, it 
e, vould be very difficult to give any anſwer to, the adverſe 
party having an undoubted title to a moiety of the manor'; * 
& | and then there is no other way remaining but upon the” 
N foot of an adyowſon. in groſs, But I do: not Tee any 
t neceſſity of declaring upon a ſeifin of the adyowſon. 
« | wut grofſe, Sc. But there are ſeveral precedents in Raſtall 


X: of declaring « 

d fing r de grofſo, which may probably give a judge 
b 6 eng upon 3 l, pL an re Tail. be” taken - 
q 

5 


of a ſeiſin of the ad vowſon generally, without 
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againſt the biſhop of Cheſter, fir 5 25 Neg bart. 
William. MWrightſon, eſq.. and John Wakefield, clerk, 

E For the church of Bedale, in the county of York, to which 

. Prit the defendants have all appeared, and the plaintiff! muſt 

- deliverhis declaration before the Eſſoin day of Hilary Term 


28 appendant to the manor, or moiety of the manor, the 
Fry deſires the favour of your thoughts, which will be 
F the ſafeſt and moſt adyiſeable way, on the following Caſe: 

Tux plaintiff is ſeiſed of the moiety. of the manor . 
Bedale, to which manor formerly, as appears by Co. Ent. 
7 Clifton v. Beverley, in a guare zmpedit for this 

urch, and Winch. Ent. 864. Helme v. Archie piſcopum 

Zbor, the advowſon was appendant; abftraQs of which 
records are annexed hereto : and under the alternate right 
therein reſpectivelx mentioned, it is apprehended © the | 
F defendants will make their claim under the family of the 
{ Stapyltons, who have the other moiety of the manor. 
© JS: e a JO IE: of the faid other 
3 N moiety, 


; . pany. PElRsE. 8 1335 e a are impedit 1 alta AY 


best; but as there may be ſome: doubt, whether tine 
dvoy ſon ought to be claimed as an advowſon in grofs, or, 
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e by deed. 4 580 roth af” 1 5 . 

that ſhe was feiſed of the advowſon, "donation, and ri . 

Patronage (but not by what title) of the ſaid” nd, 
for divers conſiderations (but none are mentioned) grants 


: aid manor and advowſon to the ſaid: Thekeſton for one 
wdhonſand years, under the yearly rent of od. ʒ and from that 
—_— time to the Civil Wars the whale manor continued in, the 


_— - family of the Thekeſtons ; fi Ince which time the A 
naue enjoyed à moiety of the manor, but by what title is got 
7 known: by)the plaintiff; but the advowſon hath ever -fince 


been enjoyed purſuant to the fine, as may be preſumed, 


| Stapyltons ſince the Hine. Indeed in 1640 the great 
grandfather of the plaintiff accepted agrant of the next a void- 


2 5 3 . ER the next avoidance; though notin that right, but pleno jure, 


va formerly appendant, or whether he had the ſame 

—_—_ advowſon in groſs.” The n next Vacancy was. filled by ns 
1 . 3 . II. by lay ple, w_ 

= In the year 1665 Richard u the bange; of the 

Z 1 accepted another grant of the next . 

—_— from "fir NI. yles Stapylton ; and upon the next avoidance, 


7 


becauſe there is no inftance of any preſentation. by the | 


to the defendants Cooke and Wrightſon; and their heirs, 
_ the ſaid-advowſon, and all her right and title thereto, to hold 

* to. the faid two. defendants. and their 2 ITY her life. 
L die ſeilicet Martini in guindecim dies Eliaabetha, 

a fine is levied by Bryan Stapylton, eſq. e Stapylton, 

gent. and Rohert Stapylton, gent. to Richard Thekeſton, 

3 . of the manorof dale; and of the advowſon of the 
= oy 5 8 urch of Bedale; by which vlies aid Stapyltons grant the 


ance from a Jointreſs o of the Stapyltons, and preſented upon 


= citherashe had the whole manor to which the Adyowſon : 


EE _ yhiuh happened not till aboutthe 4th « of Wi liam and Mary, 
y . ** $93. he then | reſented: Pleno Jure « one. mr. Scroop, upon which 
* 9 pfeſentat an there: 1 e a conteſt between him and the 
=_ R crown; and the church eing then litigious, the biſhop of 


| -B ER} : *Chefter; awarded a fare patronatus; upon Which 
= - 5 . found, that the church voided by the death of dr. Samwa ys; 


true and undoußted patron of the faid chürch, and that 
Ping Charles II. laſt preſented the aid Samways by 
lapſe, and that it then belonged? to the ſaid Richard Peirſe 
to preſent; upon which the king brought a guare impedit 
againſt the ſaid. Richard Peirſe, on which both the crown 


in 9 6885 


6 F 5 
* 1 ; 7 WL 7 
* A 3% a 
. * * 3 1 
T4 EE 1 4 8 * 
Ly, oe #4: R 
, wh 57 K : * LY 3 54 


it was 


: 985 a ad the de fendant agree, that the advow ſon was an ad vowſon 
But 5 conteſt Hetween mr. Peirſe and thecrown _ 


aroſe : 5 5 


the la incumbent, and that Richard Peirſe, eſg: was the 
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aroſe 


Shen of 


upon the validity of the letters patents made to 
ur William Thekeſton, named in the defendant's plea in 


that cauſe, under which the ſaid mr. Pierſe claimed the ſaid 15 


ad vowſon, an abſtract of which letters patent are annexed _ 
\ thereto, which went through all the courts of law, and 


% 
% 


afterwards to the houſe of lords, as appears by the laſt caſe 


in the Parliament Reports of ſir Bartholomew Shover;z 
in which conteſt. the right of the Stapyltons was never 


mentioned, but the title which mr. Pierſe then inſiſtec on 


(and well known to the Stapyltons to be ſolely inſiſted on 


by him) was under the ſaid patent of king Charles I. 25 Res 


in the plea therein mentioned; in which grant there is a 

- recital of the grant of the manor and advowſon appendant 
- by queen Elizabeth to the earl of Warwick, all which came 
aſterwards by proper conveyances, to fir William Theke 
> ton; but, by reaſon of an uſurpation made upon him by 
the crown, he accepted the ſaid patent from king Charles I; 
by which letters patents the king, reciting, that ſir 
William then had the manor; apd adyowſon of Bedale in 
fee, ratifies and confirms the ſaid manor and ad vowſon 
of the church as appendant, as fully as Digby or any other 
had it, and as fully as it came to the king's hands, or of any. 
of his anceſtors. And after reciting the agreement between 


> Thekeſton and Wickham, as in the plea of the defendant 


in that cauſe, the king, that fir William might enjoy the 


advowſon according to the true intent of the letters patents 
of queen Elizabeth made to the earl of Warwick, 


-  expreſsly grants the advowſon of Bedale, and (becauſe, as it 


is apprehended, on the attainder of fir William Digby, the 
queen had only the moiety of the manor, though ſhe granted 


- + the whole to the earl of Warwick) the moiety of the 
- advewſon of the ſaid church to the Taid fir William; ſo that _ 


it is apprehended by this laſt clauſe, and the context of the 


letters patents, that it was the intent of king Charles, that if 
the adyowlon was appendant mr. Peirſe ſhould have it, and 
if it was in groſs he ſhould have it, and that the king was . 


- Hot deceived, it being his intention that fir William ſhoud 
have the advowſon, by whatever title it was in the king. 
Tux judgment of the common pleas, and the affirmance _ 
Hf the king's bench, who affirmed the judgment of the 
common pleas,” upon different-reaſons, was reverſed in the 
Hhuouſe of lords the 22d of March, 1697, and mr. Peirſe had a 


VvVrit to the biſhop; and Scroop his preſentee, whom he had 


EDS, preſented firſt, being never inftituted,-and being then dead, 


be did, onthe 12th of July 1698, preſent to the ſaid church, | 
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a Ss 2 it is — ſaid, by the death br the wa. 


Sam ways, Francis Pemberton clerk, who was, admitted, 5 


n and inducted, and died incumbent. | 
"Bzroxkst the death of Pemberton, the — — aint, 
dion and heir of the ſaid Richard FE -grauts. to 
ward Barſtow, eſq- Robert Hitch, eſq. and.John Dineley, 
Ep the advowſan, preſentation, and ditpolition, of the . 
r for the next avoidance ah 05 
By virtue of the faid grant the ſaid Barſtow, Hitch, TY 


pu preſent to the faid church, which. is then laid to. . 


avoid by the death of Pemberton, Robert. Lumley clerk, 
ho was admitted, iuſtituted, and inducted, and died 
| Incumbent very lately; upon whoſe, death the preſent . 


intilf, who granted the next avoidance, apprehends it 


longs to him to preſent ; but by what title to ele with 
moin His right, he deſires yqur_ advice. 5 
Hz entirely denies the alternate right ſet up by tha 


e whoſe pretenſions are to be Teen i in thoſe. two = 


entries in Coke and Winch; and therefore he does not 
claim or deſign to inſiſt upon any alternate right, nor to 
- alledgei in his declaration, that there is ſuch a right, and that 
it is now his turn; and he hopes, though his anceſtors 
have accepted of, bo grants of the next àvoidances from 
the family of the Stapyltons, yet as they never preſented by 
- virtue of them, but ples Jure, that ſach acceptance will be 


8 9 none, or Ne leaſt a 988 ſmall evideuge: of f uch derne = | 


Fight. 
To TY the ti the. Ga of the 38. I it 


apprehended Will be very hazardous, Jeſt: the plans . 


ſhould not be able to derive a title to that .chattel intereſt * 
regularly from the cogniſee, or left ſome ;conyeyance - 
ſhould: have been made back. from the cogniſee to the 
> as, to which the plaiotiff is a ſtranger; and ſome - 
uch conveyance may be preſumed, in regard the ieee 
_ have had poſſeſhon of a N of the Wyo oper Hes the 
ins beforementioned. 

Wuar will be the propereſt uſe 10 make of the fine 
. and Which will be the ſafeſt way for the plaintiff 


to declare: : Whether as being ſeiſed of an advowſonappen- 


, Cant to the whole manor, which the Stapyltans, it may be 
preſumed, will not traverſe, it being their title which. they 


muſt make to ſupport their alternate right? or, as: . 


ſeiſed of the ad vowſon appendant to mr. Peirſe's moiety. o 
the manor 1 gas fieſt e CON ſo much; ; and asfor the 
: | . e lauer, 
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letter, there is) 50 dene of ſact dated i in i: the: Caſe-to . 


ſu ppoſe it to be ap ndant to the moiety only, unleſs it be fo 


by conſtruction 5 law. Or, Whether the preſentation of 


Pemberton and Lumley, by mr. Pier ſe's grandſather and 
_ kimſelf, will not be ſafficient evidence to declare on a ſeiſin 
in groſs; and Whether, by ſuch preſentations. ſueceſſively 
made, it may not be reaſonably preſumed now, that #4 
church is diſappendant and in groſs, though ſormerly it was 
appendant : or, Whether, according to the 16, Hen, VII. 


cited in Tufton's caſe, in Vaughan, the plaintiff may declare 


generally, that he was ſeiſed, without ſaying by what title, 


| and preſented, though this would be againſt the current 
form of all declarations at this time of day; and, Whether 


e ſuch a ſeiſin without any title would not be 


7 cauſe of TAG eee, as eee no ütle at 


1 HAVE . the two diafis for a ci in this 


Caſe, and think it will be moſt adviſeable for the plaintiff not 


Raftall; 499. +4 f 
506. a, cov. b. 


311. . Lin . 


to declare as ſeiſed of an advowſon appendant : and I think 


the precedents will warrant either to declare that the plaintiff 


was ſeiſed of the advowſon in groſs, or, generally, that he 
vas ſeiſed of the advowfon and preſented. The preſenta- 


tion of the grantee of the next avoidance will not, as I con 


ceive, make it double; and ſo is 5. Co. 98. a. I am inclined 


and to think, that there is no occaſion in the declaration to 
her the grant of the next avoidance, with a Profert, 8 
but if the plaintiff hath the deed to produce, it can do no 
harm. What uſe can be made of OY War be coalidered 


when iſſue is joined. 


Fl 


The guare . is teſled * Juke laſt, and at - 
the ſame time a 1 was ſued out and ſerved on the e 


. biſhop. | 
WHETHER, as "the x months are now ples 


it would be adviſeable, if the biſhop could be 


' vailed on, with proper caution, to get our clerk inflittted 
and inducted, and afterwards to diſcontinue our ſuit, and ſo 
put the defendants to a quare impedit? But as the ſix 


months are lapſed, 128 hether the court will ſuffer us 
to diſcontinue: '? And if 


we are nonſuit after appearance, we 
e 
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: JJ) d Al mrs 18 
BY ___  » UNLESS ſome authority can be found for 1 
Know of none), Jam of opinion, Ys 


3 ___.. . willnot give leave to diſcontinue. The defendant in a quare 5 
impedit is looked upon as an actor, and I think it will n 
weſÿſe for the plaintiff J 
1 = 3 5 
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rable perſonal eſtate, amounting by computation to 


15,0001. orupwards, and. confiſting in mortgages and So- 


vernment fecurities, and public ſtocks, in Auguſt laft, makes 
his - laſt will and teſtament,” and thereby deviſes to mrs. 
Cloſe, his reli, in theſe words: J will that my wife have 
ec the ſum of 15001; provided ſor her by our marriage art - 
ce eleß, in ſuch manner, and with ſuch intereſt, as is thereby 
<< agreed on, Which articles are in her cuſiody ; ; and out of 


c my affection to her, I give and bequeath to her the ſum 
cc Gf 2001. Per annum, clear of all taxes and deduQionswhat- 


ee ſoever, to be paid her from the day of my death, for 
e and during her widowhood, att wohalf-yearly payments.” 


e then,” after a Farther deviſe. to her of lool. for 
mourning, and another deviſe to her of his houſhold 
goods, plate, je wels, apparel, furniture and proviſion what- | 
_ ſoever, and all his books of diviaity, he deviſes upwards of 


Joool. io ſeveral perſons i in legacies, and makes John Piles 


and James Cloſe, his brother and couſin, executors, and 


the e 1 leber Afterwards he a mr. E loſe 
dier. eee ; 
he 3 is, Whether the 3 e as it t Road 


at the death of mr. Cloſe, or at leaſt as it ſhall fland after 

all the legacies are paid, {hall not be ſubje and liable in 
equity to mrs. Cloſe's annuity of 2001. per annum, and be 
ſettled in truſtees accordingly, as a fund to. ſecure her the 
laid 200l. per annum during her life ? or if not, To what 


8 value or ſum in government ſecurity, in reſpect of 
contingencies, if mrs. Cloſe pleaſes to accept the ſame, will 
a a court of equity. decree to be fettled upon her to anſwer 
her ſaid demand? And in caſe any deficieney ſhould happen 
in any ſuch ſecurity, may ſhe not ex pect, or will not a court 
451 equity compel the executors to give her collateral ſecu- 
rity to anſwer her ſaid demand at all events, the whole eſtate 


. being once liable to her demand of 2ool. per annum ? 
Upon the whole matter, How ſhe may be. beſt ſecured in 
her ſaid demand Wl to FORT conſideration} and {ſhe Props. 


_ Your e 
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A teſtator, poſ- 
ſeſſed of a con- 4 
fiderable perſo- 2 
nal eſtate, be- 5 | 

queaths an an- = Y 
nuity to one, 
without charg=% CR 
irg it on an Y 
fe wins KF | 

Sir E obert Re 
mond's opinion 


the ſame cught 
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_—— iT CO IO late as it ſtood at mr. Cloſe "+ death, vil rect, 
—_ - AH charged with this annuity, and the legacies given by; and 
the will; ſo that there had been a deficiency to auſwer them of ' 


all, there muſt have been a proportionahle abatement. But, int! 
 finee there are aſſets ſufficient to anfwer both the legacies Ii * 


and the annuity, with a conſiderable overplus, I conceiye fo ; 
the proper method to ſecure tlie annuity is, to veſt a ſufff- Rue 
7 _ Tient part of the perſonal eftateifi truſtees, which ought to be 8 
; more than what will barely anſwer that ſum, for fear of con- Pa 
 ringencies ; on truſt, firſt, to pay the 200l. per aun. and : after Fon 
the reſidue of the intereſt to the perſon intitled thereto. . If © - 
» this cannot be aceomodated between the parties, upon a 


bill to be brought by mrs. Cloſe for that purpoſe againſt iſ - 
the executors and legatees, Lam of opinion, that court will 5 
5 | fendit to a Maſter to ſee what part of the perſonal eſtate WET, 

5 vill be proper and ſufficient to be fet apart to anfwer the an- 18 
4 nuity. of 200l. per ann. in which regard will be had to con- 1 C 
_ tingencies that may happen; and out of ſuch part directions p 
© will be given for mrs. Cloſe's receiving her- 200l:; per ani. . 
and for payment of the intereſt; and after the determination * ti 
ol her annuity , of the principal, to the part ies intitled there- i © 4 
to. But I do not apprehend equity will compel the exe- © © 


cutors to give ſuch fecurity as is mentioned in the quare; 5 n 
but will lay hold on a ſafficient part of the eſtate itfelf. And 4 


= z | 80 no PIT method fot mrs. « Cloſe” e 5 cc t 
e ; 


a. December mY ” : 85 vonfkr rox. 40 

| ; 01 

* Tur Is . coming: ou. S the Maſter of the Rolls 4 - 

f * e cove PO ee „ N b 

B 5 Minute of _ 478 3 DECREE an account of the 8 HR 
3 * | eſtate of the teſtator, and let all books, papers, and writings =. 
bs de produced before the Maſter upon oath; and the executors 1 «« ; 
_ to be e on ee * 2 page * di- 5 l 


ce whatſoever... 


Abr. 3 4 


2 1 all juſt AY Pon to be als. on the AAR 2 5 
and the Maſter to take an account of the debts and legacies 
of the teſtator· And do declare, that the plaintiff Cloſe is 
intitled to intereſt for the 1 500l. only for a year after the 


death of the teſtator; and the Maſter to compute intereſt 


for the 15001. accordingly ; ; and let the Mafter ſet apart ſo. 
much and ſuch. part of the teſtator's eſtate as he ſhall think 


reaſonable, to ſecure the payment of 2001. per annum to the 
plaintiff Cloſe, clear of taxes, during her widowhood, ac- 
cording to the will; and coſts to be paid out of the eſtate. 
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” Os: CARTER 1 bw wil; dtp e 3 
ing date the 14th day of October 1732, among other thing 


deviles as follows: « Item, I give and bequeath to Elizabeth 


Carter, my loving mother, the ſum of gl. a year, to be 

<< paid yearly and every year during the natural life of the 
& ſaid Elizabeth Carter my mother, by even and equal por- 
cc tions in the year; that is to ſay, 41. 10s. at and upon the 
«© Annunciation of our Bleſſed Lady which ſhall come in 
c every year during the life of the ſaid Elizabeth Carter 


© my mother; and alſo 41. 108. reſidue of the ſaid gl. at 
ee or upon the feaſt of ſaint Michael the archangel in every 


«year during the life of the ſaid Elizabeth Carter my mo- 


© ther; which ſaid payments I hereby will to be made in 
ithout any deduftion _ 
ad certain payment of 

cc the ſaid ſum of gl. year, at two payments, as aboveſaid, 

/ *<.I hereby tie and engage that my ſeven acres of lot ly- 
e ing in a certain farm called Sutton Blockmoor, be they 
| © more or leſs, and ten menmaths lying fin Sutton North 
Mead lands, and alſo the gl. a year that my brother 
« Miles Carter ays me Penig: and every year, during the 


cc manner and form as aboveſaid, 
And for the ſecure a 


be life of my ſaĩd mother. And my will is, that if the faid 


* gl. or any part of it is not duly paid in manner aforeſaid, 
et and ſhall e ſo un paid for the ſpace of three months 

ec after the ſev 
£ Elizabeth Carter my mother ſhall enter upon the ſaid 
« lands and ones Phe fr and have, hold and enjoy, and 
a ſees fit and convenient, _ more How 


era] times and days of payment; then the ſaid 


«ſell: the me, i 
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53h55 Liked of the aas. ef as cafdrefuid... Makes be 
wii ie Mary ſole executrix, who renounced; and ad- | 
” ____ miniſtration on the tith day of November 1932, with 
tte will annexed, was. OA to: Miles Wee the bride: | 
J ,- 4% Woes 


"IM: 4 a* 1 


"Nor, At the time 100 Ca rter ed the is acre lot in thou 
Bicelinoor and ten menmaths vere. in e to one powe 
n ANTI for 40 . pr ee ey 


＋ un ſaid Elizabeth 1 7 i 1800 9 faid 1 
menmaths upon the death of the ſaid John Carter ; and the | 
aid Miles Carter until his death, which happened about the law. 
year 1738, conſtantly paid his mother the Fl. a year which mort 
he had engaged to pay his brother John: but ſaid Elizabeth paid 
| Carter not pay ing the intereſt of ſaid mortgage, but giving 
a2 note or bond for it, ſhe: was, in or about the year 1744, Ti 
a arreſtedforthe ſame; and to extricate herſelf out of that dif- i A 
er bon ficulty, ſhe levied a fine: of the ſaid lot and menmaths, 2 7 
mmong other things, and ſold the ſame to one Richard Seeds 
or 6ol. Who then had got the mortgage transferred to him, 1 
Eo notwithſtanding ſhe was in poſſeſſion, and took the rents =, 
And profits of the faid eſtate, ſo could not do it for more broke 
maunre payment of 05 e om n n 1 1297 * +2 
A LETS departed es life.” e bo Hs ee grits ng Eng 
_ VE VE 36 ſat 5 . e 45 1 
; EM . 5 ya [2 a AC Lats fine! 2 Cn Bind; * gh PG 2 4 45 Tl 
_ daughter a minor, of'abqut half-a-year old, who: ſome An 1 
—_— -- 2 in nals une 7 53 attained: her ET e ee 1 . 
5 TI + Wii renin ah Gale Coors: Elizabeth . . to 1 
Tc. che faid Richard Seeds be valid, notwithſtanding the fine 
nin 744 againſt the heir at law of the teſtator, who then 
wW.as a minor, and now about twenty-three years old? and, 
Whether equity will not compel the deviſee. of the Ai . 
Richard Seeds to deliver up the poſſeſſion of the ſaid eſtate, +» 
on payment of the principal ſum of gol. and intereft to the 
pPreſent time; and make him * account for the rents and 
Profits ſince his teſtator firſt took poſſeſſion, and an ac- ber? 
„ count of What intereſt was due t6 him at that time? Or, W551 
Can tlie heir at law maintain an cjeAment? or, What is = - 
moſt adviſeable for the heir at law to do to recover this 
_ eſtate, as the e is now e . of W 8 _ 133 
e uy COM 5b {Mes 2m : 
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ELIZABETH CARTER the DEPT had a power by 
he wilt of the teſtator to enter upon the lands for default 


favor of the ee and to fell 
of the annuity due, and ſhe entered 
. 1744; I think that the ſale is 
at the land is not redeemable by the heir at law, 


and ſold my Tak 


- 


and t 


4 


though ſhe was a minor when the ſale was made; for the 


power 


annuitant: hut i 


then! it is clear that the heir cannot 
law. Beſides, if the purchaſ 


mortgage 


paid the full value for it. 
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remedy 
could not be made effeftually; 

not anſwer that end. If the fale is ne 
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ed ts difpoſe of 
the ſixth pact of 
= collicry, held 
under a trech old. 
=_— teaſe for lives, 

; by will or deed, 
makes her will 
and reciting her 

power to diſ- 
poſe of a fx- 
tieentb part, ap- 
Vvdeints the rents 
nad profits of 
che ſaid fix- 
tdtenth part 
WW (only) te be 
dittributed in 5 
the manner 
therein mer 
tioned.— Mr. 
PE W1LBRAHAMS 
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Being intitled to a ſixth part of a colliery; held by iſ <c 5 
＋leaſe for three lives under the Biſhop of Durham, 4 n 
before her marriage with B. did, with the conſent of the 4 
ſaid . her intended huſband, grant, releaſe, and confirm un- «p 
to F. and F. (they being in poſſethon of a bargain and ſale), 20 f 


and to their heirs and affigns, all the ſaid one ſixth part of Cm 


the ſaid Colliery, to hold the faid one fixth part of the ſaid 4 fl 
colliery unto them the ſaid E. and F. their heirs and aſ- 51 1 


ſigns, during the ſaid three lives, upon truſt, that they the u 


ſald E: and F. and the ſurvivor of them, and the affigns of - cc 4 
ſuch ſurvivor, might take and receive the rents, iſfues and te G 


profits of the ſaid colliery, &c. according to the ſettlement. 


IN this deed there is a power given to the faid A. that ſne 1 1 
might at any time during her huſband's life, by any deed or deſt 
writing, to be by her ſealed and executed in the preſence of Elis 
three or more credible witneſſes, or by her laſt will and died 


teſtament in writing, or by any other writing, &c. notwith - life. 


ſanding her coverture, either with or without the conſent Cut 


of her huſband, grant convey, deviſe, limit, or appoint the ther 


er from the 


faid one fixth' part of the faid colliery to or amongſt fuch 1 4 


child or children as ſhe the ſaid A. ſhould have by the ſaid the 
B. her intended huſband, in ſuch proportion, manner, and teen 


form as the ſaid A. ſhall think fit; and in default of ſuch 
iſſue, to ſuch other perſon or perſons as by any deed or WII 


_ + writing, or by her laſt will and teſtament, ſhould be by her app 


direRed, limited or appointed; and in default of ſuch limi- 


_ tation or appointment, then the premiſes to remain to B. 1 
his heirs and aſſigns. A. afterwards intermarried with B. W- cut 


and by her laſt will and teftament, atteſted by three cre- MW drer 


dible witnefles, executed her power given her by the afore- I any 
faid deed in the following manner: Whereas I A. viſe 85 


f B. having power by my marriage ſettlement, upon my 8 4 


„ marriage with the ſaid B. to diſpoſe of one fixteenth part of bel 
C. colliery, held by leaſe for three lives under the biſhop 
* of Durham, by my laſt will and teſtament; as to the ſaid 
done fiateenth part of the ſaid colliery, I think fit proper WF © 
e and convenient to diſpoſe of theſame) as I am authoriſed teen 


« primis, My mind and will is, and I direct and appoint, MW , 


8 
; * 


8 


ce ſhall become due, to and amongſt ſuch of my female ehil- 
« dren. as ſhall happen to be living at the death of my ſaid 
ce huſband, ſhare and ſhare alike. And in caſe it happen 
ce one of my ſaid children ſhall die after the death of 
© my faid huſband, then I direct and appoint, that the ſhare _. 
| © and proportion of her ſaid dying, of the rents, iſſues, andi 
| # profits of the ſaid one og 


1 : 
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er that from and after the death and deceaſe of my ſaid huf- 
« band B. that the rents, iſſues, and profits of the faid'one fx - 
( ſeanth part of the ſaid collieryſhall be diſtributed and diſpo- 

th ame 5 


& ſed of by my executor, hereinrafter- named, © be, 8 
emale chil- 


* ſhall go to the uſe and benefit of my fon John, his heirs 


« and afligns.. And if another of my ſaid female children 
ce ſhould die as aforeſaid, then I appoint her ſhare, of the 


« rents, iſſues, aud profits of the {aid colliery ſhall go to the 


* © uſe and benefit of my ſon Cuthbert, his heirs and affigns. | 
And T nominate and appoint my brother-in-law-G-exe- _ 


VE A * „ 4 


© cutor and truſtee of this my laſt will and teſtament.” 


# 1 4 
"oy Co 
* 


Tu xx were four ſons of the marriage; Robert the el- 
deſt, Nicholas, John, and Cuthbert; and four daughters, 


Elizabeth, Iſabella, Margaret, and Jane. A. the mother, 
died in 1732. Margaret and Jane died in 1736, in the 


| life-time of their father, who died ſeveral years after; and 

Cuthbert, one of the ſons, died in the life- time of his fa- 
As A. by this appointment has miſrecited the power in, 
the ſettlement, by mentioning a power to diſpoſe of à fix- 
teenth part inſtead of a ſixth; and this miſtake in therecital _ 
of the power runs through. the whole of the appointment; 
Will a court of equity rectify this miſtake, and make A4.'s 


appointment good for a fixth part inſtead of à ſixteenth 


| Jt of the ſaid golliery 


25 > and if ; | x I 


part? As it ſeems plain ſhe intended to diſpoſe of the whole, 


if it will be good for the whole? Is this power well exe- 
cuted by A. by diſpoſing of the whole to her female chil- 
| dren, excluſive of the males, but upon the contingency of 
any of the females dying after the deceaſe of B; the huſband? 


FE Rot CC % ap rr; „ eLea 5 oF oh! i 

. THOUGH there does not appear to be any ground to 
believe that 4. by this appointment intended only to paſs a 
ſixteenth part of this colliery inſtead of a fixth; and though) 


ſhe has recited that ſhe had a power to diſpoſe of a fix. 


teenth, and therefore does diſpoſe of a ſixteenth only; yet I 
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| cannot ſay lat Got certainly. A miſtake, 25 a Eton 
ks be included in a fixth; and therefore, as ſhe has ap- 


ed'pnly”'a fi ſixteenth, J incline to think, that no more 
3 vil raft t thereby ; ; for it is not certain thatit Vas a miſtake, 
| though it is probable it was ſo. And then it ſceras to be 


going too far to ſay, that the teſtatrix meant a ſixth, when 


dhe has n named 0 ſixtecath only roh e the 
Vhole vin. + Fe FB N . 


TruiNR dr power is well executed 12 wh Abet 


bh. dif [poſi ng of the whole to her female children, excluliye of 
_ the males; her power being to diſpoſe of it to ſuch her child 
or children, and in ſuch-proportions as ſhe ſhould think fit 
Aud the deviſe oyer of her ſhares of her children, upon the 
IP of her daughter d 0 Ving, will, 1 thinks: be good 


hes * * 8 
4 „ 8 


EATS 


Ix the apportionment 4 only good for a nb part, 
- io will be entitled to the reſidue. Will the heir or ex- 
--ecutorof A. or the heir of B. f or is it eee amongt 
"i the children mat and. ſemale of B. 75 

- AS; this leaſe 3 is. Jinted 15 the Jefſees, thats Joins and 5 
8 us, this is a deſcendible freehold; and will devolye, ſo 
far 28 is not Properly appointed, upon the heir at law of A. 
and” will not go to the heir of B. as heir of * or be 


S ER FT... 


Notes among the children of Bo 


1 ·˙ 


ga 


LS age 15 
\ e x 


WII LL Tiabella, the only. dan hter whe ie 1 a 


5 ny ther, be entitled to the wholepf this eſtate for three lives? 

Is the deviſe of the rents and profits adiſpoſition of the eftate 
F for the three lives? Can Iſabella and per huſband. diſpoſe of 

ER.” -5 5 eftate ; and muſt It be by fine : Ja fs. 
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I THINK that Ilabella, if ſhes 45 . daugbter of A. 
ap B. will be entitled to the hole ſixteenth part of this 


i 5 - beate, which was giyen by! the will of B. in caſe Elizabeth 
the daughter of A. and B. was'out of the 1 way. But! it 125 


"not appear, by. this Caſe what is, become of 1 . 
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"as father, t thay I Ithink, that eee dely ee the . 


ſixteenth part, and that ſhe and her huſband may diſpoſe. of 
it: but it being a freehold, I think it muſt be done by fine; 


but ſhe can only, I 8 to think, 1 85 an | eftate * 


1 her own life. eee ee O21 
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Witt lich af the e died 15105 Ae father Gs 4 Gene. _ 


7 0 to any part of this eſtate? If they will (as two of 
the daughters died in the life-time of the father), will the 
' limitation to John, upon the contingency of one 'of the 
| daughters dying after the deceaſe of the father, be A good 
limitation over to John 15 oem; * ghter' 5. e * ſhe 
e before ws father "19 i e 


I THINK, that the Soak who died bef6te eig . antwer, 


e or their repreſentatives, will not be intitled to any ſhare 


of the deviſed ſixteenth part of this colliery.—LI think; that 
ES upon the death of that daughter which died firſt: after: he 
2 ' death of the teſtatrix, and in the life-time of the father, her 

| W did 80 oyer to John her brother. 85 * a: 
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"has life, there being a limitation oyer to Cuthbert in caſe 
ſhe dies after her father? Gan ſne defeat this limitation in 
remainder, and by what conveyance (ſhe being now mar- 
Tied)? or is it already defeated, by a bargain and ſale ſhe 
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1 INCLINE to ck he. has the appointment w „in 8 APR Anſwer, 


to Iſabella for her own life only, the teſtatrix having directed, 

| that the tents and profits ſhould be diſpoſed of toandmongft 
his femalechildren, but without any limitation to them durin . 
the whole eſtate, or to them and their heirs; and when he 


{deviſes over the ſhares of his daughters, on their dying in 


the life-time of their father, ſhe gives them to her ſans and 
their heirs. And as the teſtatrix has limited this eſtate over 
8 viz. That in caſe any of his daughters die after the 
* wt their bers that then her ſhare thould: go over to 
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John —thi 2 Aub, ain the remainder over to Jot ohn 8 6 
„Ader her Wett vhich cannot and has not, I think, been 1 


barred or defeated by her and her huſband; nor is it e, N 
* Fe » by wT _ en done by her. N * 
Is this 8 to the daughters be 2 1918 lat: | 54 
ment, who will be entitled to this eſtate? Will all the * - 
children of B. be entitled to a ſhare of ir ? and how will the es 

: ſhare of ſuch as are dead go? whether to their heir, or 5 
155 repreſentati ve of their perſonal eftates? or, Will ſuch of the 7 
children who were living at the death of their Tater only d. be | fay ; 
entitled? 8 RS und: 


As to fuck wart of t this . _ wich is not 1 e Swil 
1 think, as is ſaĩd above, that it devolved on Robert, the eldeſt Har 
| fon and heir of B. it being a deſcendible Bold.” Bud : ſhall 


_ this ſeems to me to anſwer the whole queſtion. F cern 
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Wan THER Iſabella, the only ſurviving daughter af hay behc 
5 and her huſband may not compel the heir of the the 1 
ſurviving truftee to aſſign this eſtate to them? and, and 
Whether the heir of B. and the repreſentative and heirs of then 
1 e the executor 92575 4. ſhould not be made man 
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- 2 'F THINK, that labels 2nd her huſband © cainot VET Mar 


5 HH - Tk the heir atlaw of the ſurviving truſtee to aſſign this leaſehold nſe. 
4 eetftate to them and the heirs of Iſabella, in regard that ſhe oo 
| . OY — to me to have only a, life -intereſt therein; and 2 


: "I H . I therefore. they will be reluctant at parting” with the whole Har 
=” intereſt, in regard mrs. Fenwick is only entitled to it for _ with 
—_— © her life, with ä ende as * e 5 her 
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N 172% Henry T 
| conſideration of a marriage to be had between them, 
did grant and releaſe unto James Hailes and Samuel 
Dynes, and their heirs, a certain farm and lands in Swilland 
(being the: efate ofthe ſaid Mary), and alſo certain lands in 
Somerſham (being the eſtate of the ſaid Henry Tampion), 
to hold the ſame unto the ſaid James Hailes aud Samuel 
' Dynes, and their heirs, to the uſes following; that is to 
ſay, As to, for, and concerning the ſaid manor, meſſuages, 
lands, and premiſes, with their and every of their rights, 
members, and appurtenances, ſituate, lying, and being in 
Swilland aforeſaid, to the uſe and behoof of the ſaid Mary 
Hammond and her heirs, until the ſaid intended marriage 
ſhall be had and ſolemnized; and as to, for, and con- 
| cerning the ſaid meſſuages, lands, and premiſes, with the 
appurtenances in Somerſham aforeſaid, to the uſe and 
behoof of the faid Henry Tampion and his heirs, until 
the ſaid intended marriage ſhall be had and ſolemnized; 
and immediately from and after the ſolemnization thereof, 
then as to, for, and concerning, all and every the ſaid 
manor, meſſuages, lands, hereditaments, and premiſes 
herein-before- mentioned, with their and every of their 
right members and appurtenauces, as well of the ſaid 
Mary. Hammond as of the ſaid Henry Tampion to th: 
nſe and behoof of the ſaid Henry Tampion for and 
during the term of his natural life, without impeachment 
of or for.any manner of waſte ; and immediately from and 


| after his deceaſe to the uſe and behoof of the ſaid Mary 


Hammohd for and during the term of her natural life, 


or thirds in all or any of the lands or hereditaments of the 
ſaid Henry Tampion) ; and from and immediately after 
the death of the ſurvivor of them, the ſaid Henry Tam- 
pion and Mary his intended wife, then to the uſe of 
fuch child or children on the body of the faid Mary by the 
ſaid Henry to be begotten, and for ſuch e/fafe and eflates, 
"and ſub act to fuch powers, . conditions, and 
JM limitations,” as the ſaid Mary Hammond (notwithſtanding 
: ; | age took effect. E. 7. died. leaving one - Ton 2 
: on in fee the lands in AJ. and B. But in cafe 


ther the deviſe by M. in caſe her ſon 
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Tampion and Mary Hammond, in 


. without impeachment of or for any manner of waſte (for | 
her jointure, and in bar and recompence of her dower, 5 
Point; and for 2 
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ſeiſed in fee of 


lands in A. 
and H. T. 
being ſciſed in 

iee of lands in 
B. they, by 
indentures of 
leaſe and reieaſe, 
in cor.fideratica 
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then intended 
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ſeverally con- 
veyed the ſeme 
| lands to the uſe 
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deed or will 


tor want of, 
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the uſe of the © 


ſuch iſſue, & 
H. ſhouid ap- © 


want of ap- 


pointment as t 
the lande in 4... 
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by M. who by her will deviſed to e 8 
r (aid ſon ſhould die before his «ge of twens 
| ty=one years, and without iſſue, ſhe deyiſed the ſame lands to others in fee. — The Orix ron ll 
of juno BuanzTrT, upon a reference to him after a ſpecia] verdict given in this cafe. V. her 
| | ſtould die under tweaty-2ne, &. was good, and warranted - 3 


3 8 ſhall by any writing under her 83 and 
| ſeal, atteſted by three or more credible witneſſes, or by] 
her laſt will and teſtament fo atteſted, limit, direct and 


_ appoint the ſame ; and for want of ſack direction, limi⸗ | I 0 


tation, or appointment, to the uſe of all ſuck child and 
children on the body of the ſaid Mary Hammond by the 
_faid Henry Tampion to be begotten, and his, her and 
_ their heirs, equally as re in common, ane not ay 
Joiat-tenants; and for want of ſuch iſſue, to the uſe and 
ehoof of ſuch per 4} or perſons, and for ſuch eſtate and 
5 and under ſuch proviſos, conditions, and limita- 
tions, and in ſuch ſort, manner, and form as the ſaid 
Mary Hammond, during her ſaid coverture, or at any 
other time, and as well married as ſole, ſhall-in and by 
her laſt will and teſtament in writing, or by any other 


85 FE Writing purporting to be her laſt will and teſtament, or by | 


_ Aly, other writing or writings,” deed or deeds, under her 
hand and ſeal, atteſted by three or more credible - wit- 
bh ſhall give, order, diſpoſe, declare, limit or appoint 
the fame, or any part thereof, and as the ſaid eſtate and 
eſtates ſo to be appointed” (if any ſhall happen to be) 
ſhall reſpectively end and determine ; and for want of 
ſuch gift, order, diſpoſal, declaration, limitation, or ap- 
pointment, then as to, for, and concerning all and every 
the faid manors, meſſuages, lands, and premiſes in Swil- 
lend aforeſaid, with the rights, members, and appurte- 
nances to the ſame belonging, or fo much thereof where - 
of no ſuch gift, order, diſpoſal, declaration, limitation, or 
appointment, ſhall be made as aforeſaid, to the only uſe 
and behoof of the right heirs ae aſſigns of the ſaid Mary 
Hammond for ever; and as to; for, and concerning, all 
and every the faid meſſuages, lands, and premiſes, with the 
appurtenances in Somerſham aforeſaid, or ſo much thereof 
whereof no ſuch. gift, order, diſpoſal, declaration, limitation 
or appointment, ſhall be made as aforeſaid, to the only uſe 
and behoof of the right heirs and aſſigns of the ſaid a 
Tampion for ever, and to and for none other uſe or uſes, 
intents or purpoſes, whatſoe ver. | 
Tux martiage took effect, and the re Henry T em 
Heb leaving iflue by his aid wife Henry, his only child. 
MART TAMPTON, the widow of the ſaid Henry, after 
"his death, by her will dated 25th Nov. 1733, atteſted by 
three witnefſes, and made (as therein. is mentioned) by 
virtue of certain powers given her by her e 1 
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5 4 1 ag 8 . to my fon Henry Tarmpion, and 


ce with their and every of their rights, members, and 
0 appurtenances, fituate, lying, and being in Swilland and 
e Somerſham; in the ſaid county, and now in the ſeveral 
« tenures or occupations of William Denny and Samuel 
e Pynes. But in caſe my ſaid ſon, Henry, Tampion ſhall 
cc 4e to die before he attain the age of one: and- twenty 
ears, and without iſſue of his body lawfully begotten; 


333 and e in 5 aforeſaid, in the 
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Ki not as joint-tenants . 4 5 5 
AN b foon afterwards the laid bene ke died. 
p- HE NRT, the only iſſue of the ſaid marriage; is 5 


ry 1 under the age of 8 Sod, withogt UIYINS; had uy 
1- W- iffue. 


„ AI is inſiſted, that as ther e was iſſue asd under this 
- marriage, and living at the deceaſe of the ſaid Mary 


Tampion, ſhe had. no power to appoint theſe eſtates to a 


1 on the part of the mother claim it. But the heirs on the 
part of the father inſiſt, that the fee of this Swilland eſtate 


entitled to it. 
No rk, The common 5 of, cc as the- eſtate or eſtates 
e ſo to be appointed ſhall end and determine, and, © as ſo 


power given to the ſaid Mary by the ſaid ſettlements: $7562 
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te. his heirs for ever, all and every my manor, meſſuages, : 
ec farms, lands, hereditaments, and premiſes whatſoever, 


«then I give and deviſe my manor, meſſaages, farm, lands, 


ſtranger; and that therefore the executory limitation in her 
will of the Swilland eſtate to Clarke and Procter, and their 
heirs, is void: and as that eſtate was the mother's, the eit 


veſted in Henry the ilſue, as a purchaſer under the mar- 
"Age: ſettlement, and did not come to him by deſcent; and 
that therefore they, as en the part of the father, are 


L ec much and ſuch part of the premiſes whereof no ſuch 
75 appointment ſhall be made, are omitted in the firſt 
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De reſulting uſe; to every thing. not ſettled by the releaſe, the 
moſt - reaſonable. conſtruction of this caſe is, that the 


by the power; and the conditional limitation over to Joſeph 
Clarke and Ann Procter will be good, and at leaſt ſpring 
- out of her reſulting. intereſt, pug it ſhould: e by 
7 virtue of the power: 5 5 5 


5 . the eſtate in Swilland to ſtrangers, by virtue of the ſettle- 


or in the life-time of the ſaid Mary? and, if ſhe had no ſuch 
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of executing the deeds alter - mentioned, was ſeiſed in fee of 
3 mn —— ftcr-mentioned? in Somerſham, and that Mary 
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* AM of opinion, 1 mrs. Tampion, having not ay 
| the aforeſaid power, but being alfo intitled, by way of 


appointment to Henry Tampion was good, and warranted 
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© hy) Laid . Tien power to lait over 


ment aforeſaid, as there was no want of a child of her by the 
Io faid Henry Tampion, when ſuch limitation over was made, 


power, Did the ſon take the fee · ſimple of the eſtate in 

© -queſtion as a purchaſer, or by deſcent ? and, Is ſaid John 
ny” the e entitled to the e in 9 
or not | 
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15 THINK, John Tampioni is not d but g's is a 
| queſtion that may admit of conſiderable ous, Cw. and 
8 18, 1745: F "PR RYDER, Hen 
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oN the trial of this caſh the jury a ve their verdia for 7 Ha 
the plaintiff, ſubje& to the opinion of the court upon the and 
following caſe, viz, Itappeared, that Henry Tampion, late anc 
of I pſwich, in the county of Suffolk, before and at the time dee 


Hammond: 
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ammond wasat the fame time ſeiſed in fee of the premiſes 
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in queſtion. in Swilland. 


reſpectively the 23d and 24th of June 1727, the releaſe 
being tripartite, and made between Mary Hammond of the 


Ph Mſames Hailes and Samuel Dynes of the third part, reciting, 
ing hat a marriage was then intended between the faid Henry. 
by Tampion and Mary Hammond; they the {aid Mary and 
_ Henry, in conſideration of the ſaid intended marriage, and 
v. of other conſiderations therein mentioned, releaſe and 
convey unto the ſaid Hailes and Dynes, and their heirs, _ 
; a certain eſtate in Swilland, in the ſaid county, being then 
er che eſtate of the ſaid Mary, and another eſtate in Somer- 
le. ſham aforeſaid, being then the eftate of the ſaid Henry, to 
he the uſes following: that is to ſay, As to the premiſes in 
le, Swilland, to the uſe of the ſaid Mary in fee, till the ſolemni- 


ek {zation of the ſaid marriage; and às to the ſaid premiſes in 
I Somerſham, to the uſe of the ſaid Henry in fee, till the 


ſolemnization of the ſaid marriage, then, as to the ſaid 


_ » i uſe of the faid Mary for life, in bar of dower ; and after the 
if deceaſe of the ſurvivor of them, then to the uſe of ſuch child 


Tuar by indenture of leaſe and releaſe, bearing date 


firſt part, the ſaid Henry Lampion of the ſecond part, and 


ſolemnization of the ſaid marriage; and from and after the 


| eftates, as well of the ſaid Mary as of the ſaid Henry, to the 
uſe of the ſaid Henry for life, and after his deceaſe to the 


NN. 


and children on the body of the ſaid Mary by the ſaid. 


. Henry to be begotten, and for ſuch eſtate and eflates, and 


ſubjett to ſuch powers, proviſos, conditions, and limitations, 
as the ſaid Mary notwithſtanding her coverture, ſhould by 


teſtament in writing, atteſted by three or more credible 


witneſſes, limit, direct, and appoint the ſame ; and for want 
of ſuch limitation, direction, or appointment, to th ute of 


as tenants in common, and for want of ſuch iflue, to the uſe 


tions, and in ſuch ſort, manner, and form, as the faid Mary 
Hammond, during her ſaid coverture, or at any other time, 
and as well married as ſole, ſhould in and by her laſt will 
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and behoof of ſuch perſon and perſons, and for ſuch eſtate 
and eſtates, and under ſuch proviſos, conditions, and limita- 


and teſtament, or by any other writing or writings, deed or 

deeds, under her hand and ſeal; atteſted by three or more 
credible witneſſes, give, order, diſpoſe declare, limit, or | 
appoint the ſame, or any part thereof; and as the ſaid 'eftate . mb 
and eſtes ſo to be appointed (if any ſhould happen to bey © RY 


any writing under her hand and Teal, or by her laſt will and 


all fuch children on the body of the faid Mary by the ſaid 
Henry to be begotten, and his, her, and, heirs equally, 


| ſhould. „ 
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thereof whereof no fuch'"difp' 
_ fotefaid, to the uſe of the right heirs of the ſaid Mary for 


5 Henry for ever. 


the 
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| ſhould reſpeAirely.end and determine; and ſor want of fuch 
gift or appointment, then as, for, and concerning the pre- 


riſes: in. Swilland, with the tenances, of ſo much 


ſition ſhould be made as a- 


ever; and as for and concerning the premiſes in Somer- 


_ ſham;or ſo much thereof whereof no ſuch difpofition ſhould 
ght1 hei rs of the faid | 


be made as aforefaid, tothe uſe of the x rig 


Tur the add intended mirriage was Had accordingly, 


5 aff the ſaid” "Henry and Mary had iſa one” Wer named 
Ly Henry or, 
Tn the fald Hen wry the father died in 79001 8 "RE 
ES am r Syilland, leaving the ſaid 
DC Mary, and Henry their fon. SL Pg 


Tampion, and ng other ifſue. 
premiſes | in Some 


Tur Mary the widow "ties died ſeiſed of the ſaid 


_ premiſes in 1733, leaving the ſaid Henr ry Tampion her ſon, 
who was under age” at the time or the death of his ald | 


| mother.” 1 


aer the Mid W hit th Was the Has: 57 the 


faid * "Henry Tampion, and previous to her death, viz. in 


_ 1733, duly made and. publithed her laſt will and teſtament in 


"ſaid 
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writing,” and thereby (inter alia) gave and deviſed unto the 
. faid Henry Tampion her ſon, and his heirs for't ever, all the 
Se in Swilland and Somerſham ; but in caſe her 


ſaid ſon ſhould die before his age of twenty-one years, and 


_ without ſue, then ſhe gives the ſaid Swilland effate (being 
- the premiſes in queſtion) to her brother Nau Clarke, and 
5 rocter, and to 


Ann Procter her ſiſter, the wife of Boy cott 
their heirs for ever, as tenants in common; and on the like 


_ "contingency ſhe gives the premiſes in Somerfham unto 
| Robert Shearcroft and George Hailes, and their heirs, 
as tenants in common. 


TE Ax the faid Henry the ſon, having itvived his father 
and mother as aforeſaid, died in 1738, Teiſed of the Laid 


_ eſtates in Somerſham and Swilland, — 2215 Ifve, *: and, 
| under the age of twenty-one years. | 
THAT fold Tampion, of Hadleigh, in the county of 

| Suffolk, maltſter 
brother of the ſaid Henry Tampion, the 'infanr's father, 
| 4 5 and heir at law 2s vell to the aid "Henry. the Z 
father as Henry | 


(the plaintiff's leffor), is the eldeſt 


the ſon. "9g £ 5 53 
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pliintif Beltitled to | 
recover the poſſeſſion of all the premiſes in Swilland (being | 
the Iſo ples in the declaration e and the 55 
ä : | | _ remiſes 


ur 
dering 
plaint! 


ditio! 
| part 
confi 
poin 
Tam 
fee f 
iſlue 
been 
ſcent 


: ( . 1/5 ea 
N C 


„ pe” © rx n 31 g 
emiſes in queſtion. in this cauſe), or 209, 8 and d what? = 
. Ra drs, is the Plaintiff, 5 es 7 x.. 

. 5 22 5 Sie: CuanLys Faaawenzn. e Def _—_ > | 4 ; 
"UPON hearing counſel on, both fides,- and upon Mr „Jette = 
Burnet TT's 2M 


dering the Kate. of this caſe, S am of opinion, that the rinnen 


plaintiff is entitled to e K fefſion of the lands in 
Somerſham only. 5 : 


Tux firſt 8 in x the nd; in 0 19275 „ which 7 an 


of fate to the child or. children of the marriage, ſuch as V _ 
aid ife ſhould n makes a child of cke. of the mar- 'r 
i 5 


iſſue He” the marriage, that ſhe has Any power, 1. appointing 
m Win favour; of ſtrangers. :. But as by this firſt clauſe ſhe may 
J appoint any child of the marriage what eſtate ſhe pleaſy 1 
with any condition not repugnant to the object of her 
power, the iſſue of the marriage; ſo I think the has very 
properly executed her Power, within this clauſe, by giving 
the only child of the marriage a fee; and this condition 
annexed to defeat his eſtate, I mean his dying before tw ent 
one, without iſſue, being a condition not repugnant to the | 
object of her power, ſinee that condition can never take 
place till there is no iſſue of the marriage, is „ evn- EY. 
dition within her power. under this « clauſe. Since men ths =_ 
| part of her power is well executed, it may be proper to. „ 
conſider, how it would, haye ſtood, had ſhe made no ap- _—_— 
pointment over to a ſtranger? And Lapprehend that Henry . 
Tampion would, in that caſe, have taken a conditional 1 
fee fimple, determinable on his dying under age without 
| ifſue, deſcendible to his heirs generally; and would hae 
been alſo ſeiſed of the old reverſion in ſee abſolute, e = 
ſcendible as to the lands in Somerſham to his heirs on the 2 Ix 


— : 


| part of the father, and as. to the lands in Swilland to his 3 
heirs on the part of the mother: and as the law will not A 
1 two 9 of * dame N in one and the ſame Per- BE. 


Wo 
_ 


the other e the Jeff | 


” congitional fee 546% merge in the greater abſolute fee; con 
ſegquently, in that caſe, Henry Tampion would have hots 
ſeiſed in fee of the lands in Somerſham deſcendible to hiz 

- heirs on the part of. the ſather, andof the lands in Swilland 

„ to. his heirs on the part of the mother. Co. 

Lit. 19. a. 1. Salk. 338. Symonds and Cudmore. 

A d if this would have been the caſe had the eflate' in 
eb been appointed to the ſon, upon condition to be void if 
he died without iſſue before twenty-one, without any limi- 
tation over, let us ſee next, if that limitation over can make 


any diſſerence, and if the limitation over be void. I th ink it 


cannot; for the condition annexed to the eſtate 
Tampion will be good to abridge and defeat 
* the limitation over mould "ROE take place. | 
723. E e FBS 106, 
A p it ſeems to me, that kli Umitation over is wo 
at will firſt gives to ſuch child or children of the mar- 
riage as the wife ſhoutd appoint, ſuch eſtate as ſhe ſhould 
direct and model. 


of Henry 
iat eſtate, 


the words his, her, or their heirs, are uſed; yet the follow- 


ing words, << and for want of uch iſſue to fuch perſons the 


e wife ſhall appoint,” ws. that heirs of the body were 


0 meant, and that as well in a deed as in a will. 3. Leon. 5. 
I,. Rolk Abr. 830. pl. 6. Leigh and Brace Carth. 343. 
* Beck's Caſe, Lit. Rep. 344. And then there is a remainder 


after this eſtate tail limited to ſuch perſons, and for ſuch 


eſtate, as the wife ſhould appoint. Tf, therefore; under the 


firſt part or object of her power the wife limited a greater 


eſtate, that is à fee (and not determinable on default of 
iſſue of the marriage, but on the ſon's dying before twenty- 


one without iſſue); it ſhould ſeem, that the remainder limited 


aſter an eſtate tail, which ne ver took place, would like- 


wiſe never take place. No principle is more eftabliſhed, 


5 than that x fee aſter T feec cannot be * 15 . n ; | 


* — 


ey 


"For yant of appointment, the child or 
children of the marriage are to take an eſtate tail: for though 


to ſig 


TI 
caſe t 
cord 


Apron [TMENT: PF £7 =p BLN - | 
can a i foo aſter 4 fee be appointed. N to a power in. 
a deed. - For if ſuch a limitation in the deed would be bad, 
ſuch an appointment by virtue of that deed would be as 
bad. Nor will it yary the caſe that ſuch an appointment is 88 
exprefly allowed to be made by will; for the a ppointee * 
not in. by the vill but under the deed, and the will is 5 975 
directory as to the perſon, and eſtate to be taken under the 1 | 
deed.' 6. Co. 10.ir Ed. Cleere's caſe. 1. Bulſt. a sn 
Lemaine's caſe. e ee Nr re with 
mi- [in the ſtatüte of wills,” e BER pb Pol DAG LOTT AT ens 


* 


79 8 "Fs : * 8 


kit 10 theſe rentbus na of int) that the leffor of the 
ary I Plaintitf is intitted to recover poſſeſſion" of the lands in 
ite. Somerſham only; and conſequently, that the verdict iſt * 
Lit. MW be entered, finding the defendant. guilty as to the premiſes 2 | 
ia Somerſham, aud not guilty as to the reſidue; and upon 
id. ſuch entry, that the paſtea be delivered,ont: to he Plaintiff | 
8 his arte omar, Ent” COUP OBOE. « 


5 3 
I -. g P 


LEST 


ewe ahi be my opinion, 1 1 gladly ſabmit this | From , 
caſe to the confideration of the court from whenee: the _ 
cn iſſued, if the counſel on {GEE fide defite ite 1 I 


« 2 * 15 „ 1 5 6 
7 . IS P E 


him 4 515 3 — 1 . 4 = 4 — F p 
4687-38 . * „ . "© p PY =Y 384 95" 20 ; y 42 n 
85% 3 115 CCC „„ Aids BE 


| rig AM infotmed that, botvithſtandin 18 ; ths opinion of: thi 
learned Judge, the ſame party intends to bring (if! he has 
not already. brought) another ejetment, for recovery of the Me 
Svilland eſtate. .- The heir on the part of the mother maß 
therefore, if he thinks proper, wait the event of that eject- 
ment before he begins. The before-mentioned Judge was 
certainly of opinion, that the heir on the part of the mother 
is HT to the Syilland eſtate; but with great deference - 
to ſo confiderable : an authority, i it ſeems to me that the-heir- 1 
| general of the 4 tho. the Reir on te, party of 5 75 fuket, is 
| 598 85 to .. 15 „ Io. JF 
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| On a Power of - 


1 Appointment. 
3 EN A voluntary ſet- 
4 by the huſband 7: 


ndnd wife of the 


wife's eſtate, to 
the Joint ap- 
. - pointment of 
4 the huſband and 
1 wife. and in de- 
| fault thereof to 
the uſe of them 
ſor their lives, 
1 R and the life of 


. 


* mainder to the 
their children, 
= and in ſuch 
as. 
or the ſurvivor 
of them, ſhould 
1 äppoint. The 
ks - buſband is dead, 
ND leaving ſeveral 


* . wife. — The 
Et joint Or1n10N 
of Mr. Booru 
and Mr. Frz- 
1 . Mun, Whe- 
er an sppoint- 
1 py 265 LE went by the wife 
o b the 
tren for the 
=” purpoſe of con- 
ve ying to à pur 


and. Sarah were. the two daughters and N 
of M, S.), of of t 


tlement is made 


= the ſurvivor; re- 
8 


uſe of ſoach of. 


children by 8 or children of them the ſaid 


begotten or to be begotten, and for ſuch uſes, eflates and 
1 ere and ſubje to ſuch limitations, pro viſoes, condi- 
yments, reſervations, and reſtrictions, as the ſur vi- 
vor of them, the ſaid J. and Ann, from time to time by, 
to be executed as aforeſaid, or by bis 


. of any part thereof: and for want of ſuch direction or ap- 
| „ chaſer would "neg, po 
e fraudu- Uf the faid F. and Ann, between them begotten, and their 
| Heirs, 
._ __ - ani{for want of ſuch child or ehildren, to the uſe and be- 
85 hoof of ihe heirs and aſſigns of the e of them the 
Fo faid FJ. and Ann ſor ever. 


. N . APPIINTMENE. * 


3 3 7 EPS "= = Tay 1 He 4 * 1 oo” ko ne CEN ret $24» *>'y 1 vt. * fea * : = 3 & 1188 : = 
N indenture between F-Belork; and Ann his wife, and 


R. F. gentleman, and Sarah his at N laid Ann 
ſurviving. heirs 
e one part, and. H. e other part, 
lor docking a) cliates-tail created or depending upon the 

premiſes, and for conveying. and ſettling tlie ſame to the 
ſeveral*uſes” therein-after mentioned, and for five ſhillings 
confideration, the faid B. and Ann his wife, and R. P. and 


Sarah bis wife, and each and every of them, bargain and 


ſell to the ſaid H. T. his heirs and aſſigns, all, &c- to hold 
to the ſaid H. T. his heirs and aſſigns, for ever, as to one 
moiety of the premiſes, to the uſe of ſueh perſon and per- 
ſons, and for ſuch, eſtate and eſtates, uſes, truſts, intents, 
and purpoſes, as the aid F. B. and Ann his wiſe by.deed or 
writing, ſealed and delivered | in the reſence of two or 
worte credible witneſſes; ſhould, from time to time, ditect 


or appoint the premiſes, or any part thereof; and for want 


of ſuch direction or appointment, to the uſe of the ſaid 
J. B. and Ann his wife, for and during their lives, and 
the life of the longer liver of them; and from and after 
e deceaſe of the ſur vivor of them, to the uſe of ſuch child 
F. and Ann, between them 


deed; or writing 
or her laſt will, ſhould direct or appoint tlie fame premiſes, 
intment, to the uſe of all and every the ſons and daughters 


equally ſhare and ſhare alike, as'tenants in common; 


nE ſaid J. B. is ſince dead without 2 any fimitation ag 
ing been made of the premifes, leaving Ann, his widow, 


7 and nine children, ſome of age and ſome under age, 
_ © ,Tuz faid Ann Wants to ſell the premiſes; and a patfon 
nus agreed to 5 purchaſe the ſame, if A good title ean be ans 
ka by her to the ſaid moiety. Ty 
OT Bor it is a pprehended, notwichiiunding the eſtate i is con- 
n Leßed (after the deceaſe of the ſurvivor f 

_— 208 . to the uſe of ſuch 1 or children of 7. ſaid 
A 5 . and 


them the ſaid J. 


F 8 


1 | 4 APPOINTMENT. 15 
Fink: Jan avtliefarrizsr ſhould direg as one that aun 


appointment of the whole to one or more child who is of 
age, and they to join in conveying. (which is an expedient - 
that has been propoſed), excluding the reſt, might ĩ in e uity 
be deemed partial. | But it is thought a purchaſer would be 
fafe if mrs. B. molety of the purchaſe-money be laid otit 


in government or other ſecurities, in the name of truſtees, 


- PHO the ſame truſts as are deelated'touching the land. 


this means be good as well in equity as law to a purchaſer? 


one ot, Can any other, and . en be gs to . a” 
: IF title of her moiety os 33 doe car Re 
xr i 5 
„ "THERE being no Aer als during the bunt 


Lot lies of J. B. and Ann his wife, it is plain the power 
enables the ſurvivor, which is Ann the widow, to appoint 


aid duch child and for ſuch eſtate as ſhe pleaſes; £ and if ſhe 
ind makes an appointment thereof i in favour of the eldeſt, that 
By | N will be good, ſince the maker of the ſettlement 
a might have given her a power to appoint the whole to 
od an abſolute ſtranger; and this is a mere. gratuitous ſettle-_ 
li. ment, not made on marriage, or in 1 of marriage 
vi- articles, or on any truſt, but is merely voluntary; ; and the 
by WY owner might have done what he pleaſed with the eſtate; 
and therefore he may delegate' his power to whom” he - 
vs | pleaſes,” Theſe things diſtinguiſh this Caſe from thoſe 


unequal diſtribution of the party, in whom the power is 
ba lodged, as partial and unjuſt. / And thie Caſes there have 
e | generally. been upon dark and obſcure expreſſions, that 
ert it doubtful whether the donor or teſtator meant to give 
b extenſive a power as to enable the party to give the 
wole to one in preference to the other children; fot where 
| WH the pover is expreſs that the party ſhall have ſo large an 
2 | authority, e ity will not, we conceive, ſet it aſide z av 
may be. Teen in the caſe of Menzey and Walker in Caſs 
5 8 ot 22888 * and the caſes of Gs and I and 
70 D 2 _— 9 


Ir mrs: B. ſhould agree to will this, her conveyance by Guy 155 - 5 


ant the reverſion and, inheritance expedant on her death to 


"” W where the power is only to divide or diſtribute the eſtate 3 
for there, equity has ſo metimes controlled and ſet aſide the 


— 


3 


3 out in the public funds, i in the names of the truſtees, upon 
Tuch truſts as will neareſt agree with the uſes now bang 


© (  APPULNTMENT. 


* 3 1 


. this ia the 
? Which greatly differences 85 
5 ; eſpe ally 7. 2 8 | 5 reach it, unlefs there is 2 


A 


„ _ Joine fraud! or e the e tranſaction, or ſome breach 
| ing that. which is very, unreaſonable. Now, 


| idere d. as an artifice. i In the mother Ms get 
5 this eſtate, or of the purch: 
„„ appointing the whole of the revetſion to one 


upon 
Fn a bargain made beſo: h 7 >with/ that child: that de hae 


* 


5 return the greateſt thaw 
5 of management that a court of eq would certain 


A4ſide ; and therefore the. intended purchaſer is en, 
well-adviſed to infiſt 1 upon the purchaſe. money being laid 


of the lands: for then it can never be objeQed to, him that 


# 3 


+ A 5 


be has been guilty of, or hath been parta aker i in, any breach. 
| of tri t, or in the doing of any thing t that is unreaſonable ;. 
| "= it is certainly for the benefit of the fam | 


ily that this 
_ eſtate, —_ conſiſts of one undi vided moiety, mai be 


% 


= 


ſeolcd, and turned into money, as Toon as may be. 
: herefore approve of what i is thus propoſ 1 ife 
chaſer to inſiſt thereon. 
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| _ is: Ry beta alberne. una a8 s fiich bas 8 nd, 
7 fold: eſtates, and received his clients. monies and: eſ- 
dg takes into his: truſt and: confidence, and. done. other acts 
9 properly to be tranſacted by a ſerixvener, bob 95d all 


EFFECT 
5 H has ſince gommitted divers acts of bankrupicy, | by 
E: which a commiſſion. has been awarded againſt him. 
d I has of-late: deen objefted,, that f Ging an attorney A 
1 - bankrupt has paſſed aß Moxtio.oply,)and, * 

8 

b 


not | x proved 
| | foto the ſatisfaQion-of- JU:  DQDIViGt, 35 £5: 54 646656 
By the ſtatute, a1. Jac. 4 {Ps . 19- in e Soo 
| of a bankrupt aretheſe words ar- 
«trade or profeſhon.of a. ſexixener,, receiving "Abb men's 
4 monies or eſlates into his truſt-or canh . fe 


wit in this or any other Amur. ate what iranfaciicns 


way he be deemed ſach, to 
| jury? 74 © 12 295 THT 1 7:3 | | 
_ F7 Hot Þ A C541 rt ai Leltfe⸗ 130 Fa 24: 4 6 An 


1 LAL of opinion,that a-perſom pra. TER attorney, 
 andinot-beiog/afctivener, cannot, in reſpect of his prac- 


a 


7777 165) 1-6 oh fe 


— 


| "T1665 an Sttorney; be deened i: bankrupt within any of 
| 55 ſtatakes relating to bankräßts? and that che tranſuction 
make him ſuck; muſt pen ic be an exettiſe of the 

79 5 of aſcrivener, as it is commonly untlerſtood, in which 
dee the being a ſworn. attorney vill not exempt him. In 
de caſe put hy the firſt paragraph above, of tranſacting the 


ner, ot OE he. would be Ky 


3 acts of A | 


e Merch-r eee een, 
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or that 1 uſe the 


* Can an attorney, not being. a fe rirener, be ankrupt 
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0 carriers by the un verſity of Cambridge 


the 5th Geo. II. P: 436 


| * 
55 e e . 1 7 : | 
" "BANKROPT, | 
- ? 


N 


By" that gains of das 1 3 U. iatitled, ce an a t to 


. 
8 
> 


ce prevent the,committing of F puny by Bankrupts,” 


there is the following paragraph':/. 
Ap whereas perſons dealing us bankers, brokers, and 
« factors, are frequently intruſted with great ſums of mo- 
<< ney, and with goods and effects of very great value be- 
c. longing to gther perſons, it is hereby further enacted, 
ee that fuch bankers, brokers; and factors, ſſiall be and are 
cc fie reby declared to be ſubject and liable to this and other 
ec the ſtatutes made concerning bankrupts. . 
Mas. ELIZ ABETAHMIRTIxisone of the four Ueenſed 
for carriage of let 


ters and parcels from Cambridge toe London. With this 


: buſineſs it has heey uſual and cuſtomary for them all to re- 
turn and pay money for tradeſmen and others as well at 


Cambridge as at London. Such tradeſmen or others bring 


her the money home, or bills to receive ir; ànd ſhe gives 
them a note to pay in London as directed, for which ſhe 
receives, as a reward: or*premium, 26. per 

_ returning ſeveral ſums for the Lynn merchants, ſuffers 
them to draw on her befofe ſhe has received either lofey. 
_ 0X bills from them, andftic accepts ſuch bills drawn on her: © 


pound. She 


But it is to beobfer ved, that thoſe. bills are aways dravnat 
a long date; fo that before they become due, ſhe is geue- 
rally upplied by caſh or other bills from them, and for this 
me is tkewiſe Pale the ſame premium; and for want of 
Fuch ſupply, ſhe having accepted ſeveral bills of perſons 
who haye drawn, upon her, and are, fince, \become. bank 


: Fut ſhe is now let in by accepting, Farthiag's bills. 


Is this does bring her withi: 0 © Flaul e of the . "of 
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1 Po not think that mrs. Martin; by the tranſaction 


- HG e can be deemed eitber a banker, broker, 

8 or factor, within the ſtatute of LL Geb: Z. And am of 
opinion, ſhe cannot be a bankrupt, if ſhe has nô other trade 

or buſineſs but what is above-mentioned ;. for a carrier by 
carrying money for hire, I think, cannot be deemed a trader 
vithin the ſtatutes made zen 


bak 14, 174% BEV. FILMER. 
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| bargain; and ſell, unto John Gibbon 
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10hN HAYWARD. SY tis. CER CR 1 1 . 
did, ſor the conſideration therein ones. demiſe, 
John Gent, the 
eſtates. which, Urſula, wife of the pH. ayward, brought 
unto her huſband,.. to hold to them for twenty-one years 
in truſt for ſaid Urſula to receive the rents to her ſole ue, 
with a covenant for. ſaid, Hrſula to alter the demiſe and term 
of years as ſhe ſhall think fit, without conſent of her huſ- 
band. 
HAN. ap, long 1 the date of this demiſe, had 
not only confeſſed ſeveral judgments,” and was otherwiſe 
indebted in much more than he vas able ta pay (and to 
which his wife was no ſtranger), but was under arreit for A 
1 debt at the time of executing the above deed/ 


B. Nx IrAER of the truſtees ever ſigned the deed. 


* px" indenture quadripa artite of that date; made PCA. 


ſaid Hayward and _wite bf the firſt part, William Jennens, 
eq. of ſecond part, Rowland Bran white of third part, 


and Edward Goate, eſq. and Thomas Smithies, clerk. of 


the fourth part; ſaid Hayward and wife, in conſideration. ol. | 


3801. lent by ſaid Jennens, eſq. mortgaged to him part o 


laid premiſes, and levied: a ſine of the whole to ſaid Bran: 
white and thereby declared the uſes. to Be (after full 
diſcharge of Taid mortgag ze) to the uſe of ſaid Goate and 


Smithies and their Held gs truſt for ſuch perſons, &. asſhe 


the ſaid Urſula ſhould by any deed or willdire&t;-and until 
ſuch direction had, to permit her to receive the rents during 
life; and aſter her deathi; in default of ſuch directions, then 


to her huſband for life; and after the deceaſe of the longer. 


liver of them, in truſt for the heirs of ſaid Urſula for ever. 


In Auguſt laſt, a commiſſion of bankruptcy. was awarded 
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10. Sept. 77455 = 
A bankrupt, 1 
before com- 
miſſion iſſued, _ 
commits ſeveral _ 
acts of bank - 
ruptep; and 
during that 
time pays 5 
ſeveral ſums of, 
money to diff: 
rent creditors. << 
Mr. FA ZAK E. 
LEVYS Opg- >>. 8 
diok, Whether 
the money thus ; 
paid is recover- 
able by the 
aſſignees of 
the bank rupt? 
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„ . not the als 1 ſo + tag" as they relate to the ih 

benefit of Hayward ot his wife, elpecia ally the demiſe in 28 dir 
3 5 1742, be adjud; ed 2 fraud v0 dete vc the ereditors? and, 1 
Wi; - Wilt not the {aid eſtates come under the commiſſion of i 5 N 
bhbhuankruptey, during the life-time of the bankrupt (he hav- wer 
TIES ing children hy id Urſula His wife)? and if f. Mb is bein 
eee e moſt adviſable method for the alligriees under the ſaid what 


TY 
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1 the 5 unleſs it can be 1 0 to be Mac de in for 1 
purſuance of an agreement made previous to ihe marriage 1745 
(which J mention becauſe. 1 ſee a: marriage contract i alf6 
=_ . mentioned in the recital of that deed) and the aſſignees 8 
=. 80 may recover the premiſes in that de ed, Arg ee 95 
= "as voluntary demiſe... But if there, vas no act of bank: 3 
ruptey previbus to the ſettlement; in Auguſt 1746, the 
lands, &e-ebmptifed therein being, asI apprehend, the 
vife's eſtate, and ſhe having "agreed | to let in 2 mort 
gage upon het eſtate for 35015 J thitile' it was a good con- 
 fideration. for. the ſektlement, aud the affignees cannot reco- 
* vensagainſt, that ſettlement, unleſs there was a previous act 
oc bankrupt B. The deed of 2742 T4608 75 
3 yg before the: cimmiſſan was ſued wütet oft b . 


„ 85 3 FT: * n 


8 2. See. Here ARD „ for” 2 IT e ee wth 1 721 15 
i the rents of the faid eſtates: t& one of kiverbdi Ts; which 


—_ jeec was made after the ſaid demiſe of roth Re? 174, 
= bos before the mortgage in 1136. . 
—_ - "Ix, therefore; the faid deed in!! 1742 mould be thought 

—_— invalid, but the” uſes i in ſaid mortgage i in 1746 to be good, 
Win it not be proper for that ęreditor to ſet up his ſaid deed, 


and bring ejecteent thereupon for the free hold part (it 
being mutual agreed between kim and: the reſt pou. the 

- eredifors te vide! what profits may atiſe from the ſaid 
deed)?. and, Wil it' not be like viſe expedient for the 
© affignees to bring their ejectment for the Lerne yr” of 5 
which the laid eſtates N config? ! | 


* 4 , oy or Is 11 N 5 5 


1 k. 


5 THINk, zh: bs deed 1 of. 1942: would 5 void Anſwer, II 
ud this afligument, if it be properly made; and it being „ 
1 previous to the mortgage, I think, it would be good againſt . 
that ſettlement during the huſband's life. But the dee 
being only called an affignment of the rents, I cannot fag 
what is the proper. Gal e the * had! * more | Bo e 
e ny A dba one ee e „ 3 
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10 era has e divers Jay: of: bankruptcy > +: 4 ml 
for ſeveral years paſt, and abſconded'in'the'years 75944 and +4 


e e whick time ſome eſtates have Been fold//and © 
alſc large ſums of money 'pait to ſeveral'of his creditors.” _ 
Can he be made a bankrupt from the times of abſcond- 3* CI 1 
A Hz; and that without bringing in queſtion the former ac tis 
K of bankruptey” committed many years fince, and which  _ 8 
== WW would be before the date of the debrs proved under the | == 
he commiſſion ;* *whichthough before contracted, aceounts have 
he deen divers times fince ſettled between bim and ereditors, 
t- WM whereupon freſh bonds and notes were given; and the for- 
n- wer cancelled? and, Will Pn, ſold, and monies 
* paid, be agu wie” aſſefied e e 1 . 5 


A 


e 341 22 3K arty; | 
0 I THINK, a e may Ai eon the tion Anſwer. 
& | of. creditors; upon! an aft of bankruptey prior to the Ke 
155 of the petitioning ereditor, as was adjudged i in the caſe of "an 
bpegol. s and Ward, 23d Feb. 173% in the houſe of lords ñðĩ?1 
aud I know. of e of time for fuing out the 


17 


5 eommiſſion : and all acts or fales made by the bankrupt — 


after the banlerüptey committed, are void againſt the 
Fr alfignees, ho may recovet thoſe eſtates by *ejeFttment 8, 
= unleſs they. be protected vithin the” clauſe 1 in a Act e of 
„ * Jac, 157 c. 19. by which. it. 1 IS, enscted, f & That ne 
23 3 ſer for good, and valuable conſideration ſhall be 
© impeached, - wit a the commiſſion be ſued forth within 
FF oy Foam EY 22 e 0 F? "of OY 1 1 RTTTY 
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EE  Caiz. RT indentures « of Joins? and releaſe, n Une oaths: 
. ieh I ith and i ath days of Jan. 1744, and made 


payment of _ 
3 ona fide dobts, 
- is made by one 
hg afterwards 
commits an act 
of bankruptey. 
dir RicH- 
= arp Lrorp's 


Warren ſigod indebted unto Heury Young in the principal 
ſum of 800], beſides an arrear of about three years "intereſt 
for the ſame, upon a mortgage made of ſonie part of the meſ-/ 
ſuages, &e; therein-after-mentioned ; and alſo in the princi- 
pal ſum of 3ocl. beſides an arrear of intereſt due upon bond 


3 2 _ ve given; by the ſaid *Brittain, Warren and Thomas Warren 
* .. Party thereto and William Warren, his tyo brothers and 
3h * ſureties, to the ſaid Henry . Young and nato - * | "Everſon 
gain the in the principal ſum of 200. with an arrear of intereſt upon 

* alhgnees under a mortgage made of ſome part of the premiſes in the ſaid 


= a ſubſequent . 
_ commiſſion ? 


eee, releaſe mentioned; and unto Nobert Crow in 


* ihe principal ſum of 3ool· and about two ꝓears intereſt; for, 
1 tte ſame, upon mortgage or mortgages, or ſome other 


1 lien or incumbrance upon the meſſuages, lands, &c. there- 
A in-after- mentioned, or ſome part thereof; and alſo unto 


Thomas | Warren, party to the ſaid indenture of felepſe, | 40 * 


the prineipal ſum of 200l; beſides intereſt far money lent 
by ſaid Thomas Warren to faid Brittain Warrenz and for 
payment thereof ſaid Thomas Warren hath Aye ſeveral 


and hereditaments, as well co 


== wy ſold forthwith, and be diſpoſed of for the more peedy and 
2000. effeual paying and diſcharging the faid principal fans due 
— from time to time as aforeſaid, amounting together to the 


ien or ineumbrance upon the premiſes therein dir cted to 
be ſold, And it is thereby witneſſed, that the faid rittain 
Warren, as well in conſideration of the 
5s. to him paid by faid Thomas Warren, di 


convey "unto 


Thomas Warren, his heirs or aſſigns, did and ſhould, with 
all convenient ſpeed, ſell and make ſale of all and ſingular the 


ſhould be fold, in paying off and diſcharging the therein- 
"me. . PR ſums . and owing Ron * Brittain 
5 | Warren 


In truſt for the between Brittain Warren of the one part, and Thomas 
Warren of the other part, reciting, that the laid Brittain 


b = e promiſſory notes under the ſaid Brittain Warren's hand; 
= and furthe Er -reciting, that the ſaid, Brittaig Warren was 
= B8oo! willing an defirous, that all hi s meſſua ages, lands, tenements, 


pfbole as freehold, ſhould be 


ſum of: 18001:'and the intereſt then due; or: thereafter to 
raw, due for the ſame ; and/all other his debts which be | 


prermſes” as of 
_ the ſaid Phomas Warren” and his heirs the ſeveral here- 
"— daüiitaments therein mentioned, upon truſt that the ſaid 


aid hereditaments, and apply the money ariſing by ſale there - 
of, and the rents, iſſues, and profits thereof, until the ſame 


* * ans 
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Warren to the ſaid ſeveral perſons therein mentioned, upon 
the ſeveral ſecurities aforeſaid, amounting together to the 


ſaid principal ſum of 1800). and of all intereſt due, or to 
grow due for the ſame ; and alſo all other the debts and 
incumbrances of the ſaid Brittain Warren which were a 


as i atoreſaid, or which affected the title thereof, in and 
debts and incumbrances ought to be paid and ſatisfied; 


Tnomas Warren ſhould and might, until the ſaid meſ- 
8 ſuages, &c. ſhould be ſold, let leaſes of any part thereof, 
for any term of years not exceeding twenty- one, to 
e ame fe and ſo as the accuſtomed annual 
And the better to enable the faid Thomas Warren to ſell 
and convey, the copy hold part of the _therein-mentioned 
premiſes, and to perform the ſaid truſts, he the ſaid Brittain 
Warren did make, ordain, conſtitute, and appoint, the ſaid 
Thomas Warren his true and lawful 


copyhold meſſuages, &c. into the hands of the lord or lords, 
lady or ladies, of the manors or reſpective manors whereof 
ſuch copy holds lands and premiſes are to be holden, either in 
court or out of court, by the hands ↄf ſucli lord or lords, 
lady or ladies, or their reſpectiye ſtewards, or anywiſe 


bo 


s to the cuſtoms of ſuch manor or 
L Aa 


howſoeyer, accordin 
manors, to the uſe of any perſon or perfons, purchaſer 
purchaſers, and for duch eſtate and eftates as the ſaid Tho- 
mas Warren, his the ſaid Brittain Warren's/faid attorney 
ſhould think fit; in which ſaid indenture-of-releaſe the ſaid 
'Brittain Warren coyenants with the ſaid Thomas Warren, 


that he would not reyoke the authority thereby gi ven to the 
laid Thomas Warren; and that he the ſaid Brittain 
Warren would execute any act whatſoever for further 


1 


aſſurance, 8 3 92 Ne 0 £ 8 . pt EP: , 3 - RL „ 
N. B. An the creditors named in the ſaid recited deed are 
e ñßͤſ 7 OOTY OR POLE 


* 


Tu above zecited deed was fairly executed on the day 


back thereof, in atteſtation of it, at the time of the execu- | 

tion; and it was voluntarily done, with a deſign to prefer 
the ſeveral creditors therein named to ſome other creditors - 
that are not named: and fince the execution ones he 5 

e 1 ä 


charge or lien upon the premiſes thereby directed to be ſold 
according to ſuch priority, order, and form, as by law ſuch 
and that he and they did and ſhould pay the overplus thereof 


(if any) to the ſaid Brittain Warren, his executors or 
adminiſtrators: and upon this further truſt, that the ſaid 


ould be reſerved by half-yearly pay ments. 


Thomas Warren bene dee Inwful arorney, ee, 
for him, and in his name, to ſurrender all and fingular his 


ny perſon or perfons, purchaſer” or 
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__ threaten, that when they have made ſuch decree final they 
will attempt, in a court of equity, to ſet aſide the ſaid deed | 
as partial, at not being executed in favour of all his cen. 
den Therefchs gf wg Hug 1 e 


„nE N err. 5 


dean and — of Ely, a axciiine-dherdin! not named, 
bath proceeded againſt him the ſaid Brittain Warren in the | 
high court of chancery; and an iffac being directed to try, 
Whether the ſaid Brittain Warren, as tenant of a manor 
belonging to the dean and chapter of Ely, had a: right to 
cut turf off the common, or not? vhich ſaid iſſue; upon 

ſome miſtake or other, having been found in favour-ot the 
dean and chapter of Ely, they are now: . proceeding: before 


the maſter; in order to make the decree: final ;| and they 


 WnETHER a -court- of init will not e any 
creditor; either by decree-or judgment obtained againſt the 


- ſaid Britain Warren ſubſe quent to the execution of the ſaid 
| Texited weed, againſt the cteditors named in the faid et A 
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1 AM not ſo well sequainted with nk of Fe 


nation in courts of ec quity ax the gente men who Are e 


145 


| courts; but 1 hays 886 notion that any court has power to 
control the dominion, a man has oper his own. eſtate, 

_ where another perſon has no claim toit; and Wig 
gl claim that any man has to mr. Watren's eſtate," except 
the mortgagees. Here does not appear to me any footſtep 
of fraud; for the ſeveral” perſons for whom: the ſale is tobe 
are ſtated to be 'creditors.- There can be no doubt But A 

- man may ſell his eſtate, and- with the 1 money it fetches pay 8 
_ what ereditors, he, pleaſes, excluſive of. others (except il i 
hayes lien on the-eftate, and all;ſuch ſeem provided for by 
this deed); and by the ſame reaſpu may authoriſe another 
ſio to do ſor him: and I do not concei ve that any court of 
equity can let aſide this 111 i cifcumiſianced ay here WW 
 Nared, . . | e, 65 3 4 c 4 
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WII I not ſuch deed in a court. of equity ws Fa _ 


4 os 3 a creditors not. 9 8 8 named ?. and, 


2 of th 0 Britain Warren. 4 
have 155 full 25 thereby 5 


> 9 995 1 5 * e any Wen jut dgments. | 
| _gdeerees ſhall... baye; been ET Agal = : 
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ſt him * 
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hat this deed, under the circumſtances ated as e | 
5 good both in law and f 55 3 
emple W 1 n _ RICHARD e 2 
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Ho QTY of. opinion, that * 95 may alen a 
proceed in the execution of his truſt, notwithſtanding 
e deeree; and that the title of this eſtare will not be 
aſſe ted thereby: for a decree for a debt or a perſonal duty 
does not bind the real eſtate, but only the perſon; and 


Ition of the party's. lands, yet I think, that cannot effect the 
id I preſent caſe, except this conveyance. came. within, the 
o |{6atute of queen Elizabeth againſt fraudulent han 
wich! think there is no room to object. : 

i- I Turk, the conveyance of the freehold: to the 
ſe ante cannot be defeated, though a commiffion of 
0 bankruptcy ſhould be taken out againſt Brittain Warren 
„ before the eſtate be ſold; but that the truſtee may ſell, 
it and pay the debts ſpecified in the truſt deed, notwith- 
it if fanding ſuch commiſſion.— think, the plaintiffs. in the 
p chancery ſuit cannot come in as ereditors under the 
e commiſſion, until their demands are aſcertained ſo far as. 
al to enable them to ſwear to them, which is the 2 
7 DR de TEES of bankrupts. © 
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THIS is anſvered in effect before; nod I conceive, Anſwer. 


though. they may for the contempt proceed to a ſequeſtra- 5 
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queaths his per- rl 
\ fonal eftatetto |, 

' ſeveral perſons; 
upon certain 


; 3 frat, wich i 2 A Hue, Thomas Beckfonl * lip Cap 


"a. Eres Be OS. 


rections for the -tillon,- and Gregory. Byrne, N e 


fame to be laid 
out as it carne - 
to their hands 
- in bank ſtoek. 
Oue of the truſ- 
dees afterwards - 


a0 a piece. r be Þ- 

Tur teſtator died e and the ROOD» proved 9 8 MY 
and in Michaelmas Term 1735 they brought a bill againfi 

the ſeveral legatees for the general directions of the court. 


13 1 Tux cauſe was heard t and an account directed. 
ee to an- NEW 'antillon, one of the executors,. who was a Spaniſh 


= otherofrho erafe” merchant, ſoon after the teſtator's death; claimed of the other 

1 ich bow . Ve Execitors the ſum of 3260l. for the charges of a parcel 'of 

” ing kalte p. woollen goods by him ſent to Cadiz on the teftator's ac- 

5 on” count, upon a verbal agreement between them, and he 

”  reftator'seffets. had accordingly made tlie teſtator debtor: to him: but the 

Erde dei Sther executors, for want of ſufficient evidence of the 

5 5 25 debt, refuſed to allow it; and ſo. MCs? Cantillon wrote 

1 ros GENE- off the debit in his own books: | 3 3 | 

nai, How far © Th happened afterwards, viz. in 1 5 years. 1736. Aud 

8 == nog Door 1537, that Cantillon became indebted to Hume, vane other 

=  HSble for the de- Of the executors, in the ſum of 4000l. for Which he gave 

"= WV 1 ” 2 bottomry bonds; and Having in the year 1935 actually 

= | couar, & Ke. ſent to Cadiz a parcel of woollen goods to be ſent from 

= , . _ thence by the galleons to New Spain, he made an 1 

= _' cationof thoſę dior to mr. Hume, eben En 
„ „ 

© © oo Tmoorenelt: part. at tbe teſtator's ellate came e 

hands of mr. Hume, and particularly the produce of ſome 

_ Rocks, to the amount of 69381. 13s. in the transfer of 


money. ä 

MR. Hoe pal: to Cantillon. ſeveral 1 5 of money, 
amqmounting to 3otrsl. gs. 8d. for which Cantillon gave 
r receipts to be accountable to the executors of fir James 
Iuobin, but he did not otherwiſe receive any part 55 the 

._ _  teftator's eſſects (or but ſome inconſiderable ſum); and 
bout of that ſum he diſburſed, in payment of legacies and 

* otherwiſe; about 8871. and ſo Wore? have:b ee . a debtor 

0 the eſtate for the remainder. LT EE EET 


F "on 885 123. ö N . 15 I. 5 


3 * May 3 73s. 7 


which mr. Saen Joined, but received no part of the 


and Tippe 


f 4 1 


IAA serr. e 
payment in his ah 


bs 9 


ey. bu W 


ein daß topped. 


and the executors being to pals their accounts: before we Ds | 
maſter; and mr: Hume imagining he might be perſonally li- 
ble to make good that ſum of 30#gl. 98, Sd. as it actually 


came to his 14e, they thought proper to ſet the tranſac- 
tion in another g and that Cantillon ſhould: charge the 


eſtate with 21001.” for the teſtator's concern in a parcel of 


ollen goods ſent to Spain, which would- bring the debt 


pretty near to à balance. Accordingly, ina, joint exa- 


mination put in A ee "oath, no mention is made of any 
money paid to Cantillon by Hume, but 
ſtocks ad other things are ſaid to have been received by 


Cantillon to the ſame amount; and in a ſchedule which 
'contains an account of their payments, is the following 


article: © Paid, June 3, 1735; by: the hands of the plain- 


be tiff, Fance for the teſtator's coneern in a parcel of 
1. edlen goods Tent * Cadiz, as e invoice and bill or - 
d leading, 2 100. i LY” rakes 


Tut rafter, by bly pon; Rated, that- pat — the — — 
cr s eſtate ſent upon adventures to Spain was ſtill ſtanding 


out; and among others 2100]. mentioned in the ſchedule 
which the teſtator had verbally agreed to be intereſted, for 


a parcel of woollen goods Which the plaintiff, Cantillos; 


Vas providing at the time of his death, and were paid for 
d by the faid Cantillon the zd of June 1935 for 
Cadiz, in Old Spain, and afterwards by the galleons to New | 
7 Spain, As is mentioned in the ſecond ichedule. | 
tiele referred to in the ſchedule is in the words following : x. 
e Woollen goods, conſiſting of 120 pieces of ſuperine 
te cloths, and 480 pieces of long ells, ſent to Cadiz the 
. ce 3d of June 1735, to go from thence by 


Ae « Carthagena and Porto Bello, 2106.5 I; 


Tur goods mentioned in the invoice referred to amount 5 
jp wats ſum of 24951." 158. 2d. and (underneath is wrote, 
0 I do hereby acknowledge, that the late Hr. James Tobia 
te is 2100l. concerned with me in the above goods; and _ 
promiſe to account for them when their returns come 
4 to my hands, the goods being to be ſhipped for Cartha- —— 
be gend and Porto Bello. 1 
Tu cauſe was carried on by conſent, the ſame ſolicitor ä 
ies, and the — e were 12 „ 


London, the 3d of June 17352 
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22d June 1743. 


WT 2mountto a waiver of any prior right in himſelf by virtue 
| of the hypothecation, and nothing ean be ſtronget than 
+ , Aus Joining with Cantillon in an examination g 


4 - „ # 


1 


for the charges of the inſuran ee. 


r 
8 


. 1 AM of opi nion, that ſir ames - Tobin's, 
____ theſe goods is not affected by the pledge to mr. Hum 1 
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mr, Hume s debt 
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M. Hume's gun demand aroſe a year or two after the 


As to the date of the invoice, it is likely enough it va 


2 
> 


antedated, and both that and the in voice itſelf only wrote to 
Sive a colour to the charge; hut if wrote for that pi 


* 


K 


. 5 there 18 great reaſon to belie ve mr. Hume was privy to it: 
and as to the identity of: the goods, it is certain mr. Can- 
8 tillonſent out at this time no other goods to Spain than 


ſuch whoſe returns are eome to mr. Hume s hands. "Is 


Is wr. Hume liable, to make {atisfaQion to the eſtate of 


BE ©. James Tobin for the produce of the goods contained inn 

the invoice referred to by the examination and maſters [| gg 
_ Teport. now come to his hands, not withſtanding the hypo- 
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A n mr. Cantillon i is become. 4 bankrupt, and 
3s. in the pound to be divided among his creditors z; 
I mr. Hymeis not liable to make ſatisfaction for th 2 

roduce of the ſaid goods, is he anfwerable for ſuch mo- 1 + 
nies as he received. —. of the eſtate, and paid over to mr. * 
Cantillon, for which Canti Save reißt to be 2 
countable to the executors. opt Ra 1. 


o 
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1 THINK, as Cantillon was Himel "A cutor, that An a . 
will depend upon a variety of Lire where the gn. „ 
mand is made in equity by reſiduary legatees:: In ale feds. — 


of a_creditor he would, becauſe he would ;be liable at la * - 


as for ſo much of the: allets aRtually received: q 5 9 — 8 . : : 2 — 


. 23 N 5 SNL —_——— 
{In aſe the efidy | legatee mould abe d „ Alben pt 1 


to recover from mr. Cantillon the 2100l out of any — EE 2 b 
he may be poſſeſſed of which has not dn ns -- „„ 

his creditors, and they ſhould fait; will this prejudice 2 
weaken 8 e eg * in A” court 2 equity 


£7 THINK Heirs attempt 0 
and from mr. Hume.. .. "FEE. 5 es Dt 5 
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HE it May, 1733, 800 1 arrear 1.381. for. rent, Se 
the landlord's fieward, not able to obtain the money, Cann: 
acquainted Scott with his intentions to diftrain. Jn the, being 
14th- May the ſaid ſteward and Scott go Upon the farm, in arrear gin 
and the-agent makes a ſchedule of the ſtock in writing; landlerd. f 
05 the goods, at Scott's requeſt, were continued”. on the — 2 3 
arm. 


e 19th May Scott abſconds, and: the 21 the wards his diets” | 
landlord's agent (left his ſcheduling and noting the goods = rnd 3 
on the 14th ſhould not amount to a fuffieient difrefs): in 2 dat 3 


| q 3 + N 
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af the mone tus to 'the alter who ſued the execution.” are paid. 3” ad Minn Sr 
toramilffion Mr. Filuzz's Oz inron, | Whether the landlord and th creditor, or , 


ther of them, .1 were liable to refund, and come in ns creditors upder 


Cy 0 . 7% 8 oy . "23> * $ 
"7 1 2 * 7 y 2 N 2 > 5 1 y 4 1 3 4 LS 2 „ * 
8 5 % ; „ 199 . 2 0 5 N : M £ 1 2 * 
. : 8 : 9 80 of 3 * 2 TY yo 8 1 . * 5 as ; = 2 4 7 * * * 2 I Fi * a * 7 p 
: 45 a ? We . b | : : : : 5 8 , N 5 4 *& 2-4 


ER ore formal er "diftr: 266 FO NEY goods over again, 4 

and added ſome other things, as houſhold goods, to the ſe- und 
cond ſchedule. Before the expiration of five days after, W wit! 
mis. the-25th'of May, the ſheriff comes with an execution, of 
and ſeizes all Scott's ſtock upon the fam. The plaintiffin ban 


* the execution pays the landlord the 1381.” and the ſheriff, fat 
4 public and open fale, at three ſeveral days, raiſes not but 

the 1381. but about 100l. more towards the plaintiff 8 121 
debt; and pays the 1381. to the plaintiff. Bo OT el Figs er 


2 Sine levying the execution a ſtatute of bankrupt is | 
"taken out by Scott's creditors, and'the commiſſioners are exec 
+ Proceeding VV ma) 
tent was due the iſt of May; the 14th: the firſt whe 
1 — ſcheduling O Scott's goods; the 19th he became a bank- wh 
70 9 3 ie Alt els: deen l or diſtreſs; the g5th Ds 

the levy on the eri Jacias, and payment of 138“. by the 
Plaintiff to the landlord's agent. f 
II the arrear of rent is not well paid by the plaintiff to 

: $5: landlord's ; Reward, according to the 8. Ann. c. 17. ? 
25 | and, Whether, in this caſe, the landlord ſhall be brought in 
* as acreditor; for this debt of 1481. ? If he be obliged to 
come in as a creditor pro mj, Whether ſhall the landlord. 
- or his agent be obliged to refund; the former being be- 
S 7 dees ſeas, and the money in the hands of the agent, at ſuing 
- out I ſtatute of "rant, LEO JC ens es 
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5 = by AM | of opinion, that the landlord e 
| Ws whole rent due at the time of the diftreſs, and that he 
need not come in as a creditor under the commiſſion; z and 
' toi is the conſtant practice of the commiſſioners, to allow 
| landlords to diftrain after an at of e any time 
wee ata agar V . 


£1 
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. opinion, if he committed an act of bankruptcy 8 his” 7 . 
cel were levied in execution, though the commiſſion - | 
AAA not iſſue till afterwards, that the money . to the b 
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1 Par that ſack judgment creditor + come 10 5 
under the commiſſion, and take his dividend in proportion 
Vith the other creditors. | There ſeems to be a great dea! 
of difference between fuch creditor and the landlord of a 
bankrupt; for as to creditors, by the expreſs words of the 
ſtatuteſpf Jac. 1. all the bankrupt's goods ſhall be diftri- 
buted. among the creditors, of which no execution is fued 
and executed; To that if any act of bankruptey has been "= 


committed before, the execution is void as to the other 


creditors ; but as to the landlord; the land is his debtor, he 


may diftrain any thing he finds upon the premiſes, in 


whoſoever hands the land comes; therefore, upon the 
whole, I take it what has been paid to the landlord muft 


be allowed; but the judgment-creditor is intitled to no 
more but his dividend with the reſt of the creditors, and 
can have no allowanee for the cons taxed, <A of . 1 5 
{ling goods, or poundage. © + 
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1 24 the Had. E. Was 9 R to hold to phi] and 
nhis heirs, according to the form of the faid will at the will | 
oh the lord. Zo 
A coun hom of bankruptey iſſued againſt . and he 3 

4 was declared a bankrupt; and 
10 2 and ſale conveyed the copyhold lands to 8. M. a 


e commiſſioners by bar- 


S. the aſſignees, and their heirs. 
Tux affignees entered upon the fame, and they ova 


SST 


thereof ever mea but Keuther of thew was ever alinitted” 
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fſurvivor of them have continued in poſſeffion of the profits ment of agfine ” -® 
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= unser. 5 

. the buikeupt died without illue; 420 * B: F. 
ls brother, to whom the remainder of the faid premiſes was 
limited as above, claimed the premiſes, and brought an 
ejectment; but afterwards, in conſideration. of 161. by deed 
2 releaſed to 8. . the ſurviving aſſiggee (Who was then i in 

Heffion, but was never admitted tenant to the ud pre- 
mies, though the bankrupt was then dead) and Ws heirs 
- all his eftate; right, title, and intereſt in the faid premiles, 
and covenanted to do any other act. 

Tx1s releaſe was not obtained to bar F. Br any right he 
_ really had to the premiſes, for it is preſumed he had none, 
but to ſa ve the aſſignee, or any claiming under him, the 
trouble of proving the proceedings, under the ſlatute, as 
' the petitioning creditors debts, Kc. which it is "ought 


'.__ would be attended with Ende a: there be Nay occa- 


non to do it. 

8. M. the ſurtieing afbignee. . anitted to the, 
pennies,” though the bankrupt has been ſeveral years dead, 
and he has contracted to ſell the ſame to G. D. and propoſes: 


to convey the ſame to him by bargaia and ſale; but thg pur- 


_ Chaſer thinks that zo legal eflate' or intereſt will be thereby 
_ conveyed to him: for tho the commiſſioners are authorized 
by act of parliament concerning bankrupts to bargain and ſell 


 copyhold lands, yet it is preſumed that none of theſe flatutes 


. the afſignees to bargain and ſell them over; and that 
mr. M. the ſurviving aſſignee ' ought to be admitted, and 
then by ſurrender to transfer the premiſes to a purchaſer. 
Br what mode of conveyance can M. legally 9 64 with.- 
_ ſafety, convey'the copyhold premiſes? ' If by ee and 


2 Will the lord of the manor be obliged to admit the pur-— 
eee under ſuck bargain and ſale, for one fine only, the 

. being dead? and, Will the above mentioned releaſe 
to the laid affignee, who was in poſſeFion of, but not ad- 
mit ted tenunt to the premiſes, be a bar to the; in caſe 


B. 7. the releafor: or Ta heirs ſhould hs Atl On. 05 


1. THE ; farviviog gs 6 So 6 lai; ES 
ing to the ſttute of the 13 Eliz. upon which a fine muſt 
de paid; and after that the aſſignee may paſs the eſtate to 


: 2 purchaſer by ſurrender and admittance, according to the 


/of- the manor, but not by bargaja and fale. TVo 


e KL be paid to the lord, one upon each of the ora 


fil tances. "The Et ae not N in under a tortious | 
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Men, I my doubt a the releaſe m B. F. n 
operate in lau, though it would in equity ; but TI ſhould © 
conceive, as againſt B. F. and his heirs it would operate 
e eee e og. | 
fed in 
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INCE giving the a 
of rar. Pigot, and I think he 5 miſtaken the proviſo in 
the act. He ſeems to underſtand the word ſale in the pro- 
viſo to mean a ſale by the affignee to another vendee; | 
you will find in a prior clauſe the bargain and ſale by 
| commiſſioners i is called o ſale, and the ſale in the proviſo' means 1 
that ſals made by the commiſſioners and vendee a , for the 
commiſſioners are the vendees to be admitted. N 
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Wa TMIR, if the 3 nd the ſur» 55 
 viving aſſignee ſhould Join in another bargain and 17 as. 
n he may ſafely accept inch conveyance, and com- 
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THE commiffioners having cal all the power ae. 
| veſted in them dy the act, no aft which they can a do - 
will avail any thing, but muſt be a mere nullity: therefore 
the method propoſed by the queſtion cannot have any ef- 
ſect; and the purchaſer n not reſt upon the con 
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6. he! RIO 4:5 I nerſhip with T: . in > 
-brewing buſineſs at 'D. and they were ſeiſed in fee, 


4 e 5 


Stari ee 
1 3 2 aeg, 22 


with Or IN ioxs 
= of Mr.Dvanz, hold, in D; aforeſaid, and elſe where hut T. C. was ſole 
3 8 . bus "44 Foe of the brewing-bouſe and = urtenances 
iir on ſeveral commonly uſed or letten therewith, and alſo 2 2 parcel of 
= 8 — 885 +08 confiſting of arable and paſture, both freehold and co- 
- Pyhold, called by the name of The Farm ; and S. the father 
Vas ſole ſeiſed of ſome houſes and lands, freehold and . 
belt, at D. aforeſaid, and elſewhere. SRL 
S. the father, by his will, impowered his executors, or 
Ae fur vivor of them, Sc. to ſell and diſpoſe of his meſ- 
ED Sc. therein mentioned (being the greateſt part of 
thoſe whereof. he was ſole ſeiſed) for the beſt price; and 
. the money arifing by ſale, and the rents until fale, he will- 
ed ſhould be perſonal eſtate in the hands of his executors, 
| 9 ſhould be dipoſed « of as his perſonal eftate 1 1s directed to 


5 de diſpoſed of. 
: 5 DEVYI sR to T. 8. his eldeſt fon all his moiety, right 
+, and intereſt in and to all thoſe meſfuages or tenements 


therein defcribed, all Which therein expreſſed to belong 
to him and 7, C. eſq. and their heirs, as tenants in common, 
; | to hold to the faid 7. the ſon and his heirs, ſubject to ſuck 
conditions as ere e e ee ee 
H gave to his wife all his houſhold Nuff, Kc. tor her 
ue and diſpoſal, and then wills and directs as follows: 
e Jtem, My will and deſire is, that the brewing buſineſs, 
4 < in which I and my friend T. C. are now jointly engaged, 
ce may be carried on in the ſame manner, by the ſaid I: C. and 


N one years; and that the profits ariſing therefrom, together 
s with all the rents and profits of the ſaid meſſuage and lands, 
„ herein- before giyen to my ſaid ſon T. §. may be received 
ee and taken by my ſaid wife for her own uſe, and the 
maintenance and education of all my children, during the 
= 105 * minority of my faid fon'T. 8. And when and as ſoon as 
e he ſhall attain twenty- one, then that a full, true, and 
cc perfect i inventory and appraiſement ſhall be had and taken -| 
85 5 e of all my perſonal eſtate, ſtock in trade, goods an 
e effects whatſoever, which ſhall then remain, after 
1 ment and ſatis faction of all my juſt debts, which I ſhall owe'- 
8 Ka Fe at my deceaſe, and which I hereby direct ſhall be truly 
ee paid, legacies, funeral charges, &c. ; and that a valuation 
de e and en oye 7 executors of 5285 e ſeyernl _ 
an 


as tenants in common, of ſome inns, freehold and co N. 


be my faid wife, until my ſaitt ſon 7. S. ſhall attain twenty- 
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es and lands now belonging to me and T. C. And in caſe the 
ce value of tlie moiety of the ſaid houſes and lands, herein- - - 
et before given to my ſon T. S. ſhall not (according to the = 
et valuation of my executors) amount to one third part of — *_ 
es the value of my perſonal eſtate (including the money x 2 
ce axiſing by the ſale of the meſſuages and lands herein before 
ce difeted to be ſold), 1 with the rents and profits 
cc thereof; till ſuch ſale ſhall be made, which is to be ac- 

te counted perſonal eſtate, then E hereby direct and appoint, 

ec that my ſaid executors, or the ſurvivors or ſurvivor of 

| < them, ſhall pay to my ſaid ſon 7. S. out of my perſonal 

| < eſtate, ſuch ſum of money as ſhall, together with my faid 
. tt houſes and lands given to him, amount to one third part of 
f my perſonal eſtate and effects which ſhall then remain in 
d © my ſaid executor's hands (after payment of my debts and 
ee legacies). And in caſe my moiety of the ſaid houſes and 

ee lands, hereby given ta my ſaid ſon 7. ſhall exceed (ac- 
ec cording to my executors valuation) one third part of «if 7 


f 


ce e ene, then I direct and appoint, that my ſon 7. 
t „ ſhall, within fix months after he attains twenty-one years, 
s „ pay to my ſaid executorsſuch ſum of money as ſhall make 
Y «© up my perſonal eſtate to three times the value of the ſaid 
s ec houſes and lands, after deducting out of the value thereof 
„ ſuch ſams of money zs my ſaid ſon is to pay my face 
__ |. < executors, to be applied by my ſaid executors for ſuch 
b uſes and purpoſes as are-herein-after-mentioned. And in 
e caſe my ſaid ſon 7. ſhall refuſe or negle to pay ſuch ſam 
_ «©. of money as he is thereby directed to pay, to my ſaid 
et &xecutors, then I do dite& and appoint, that it ſhall be 
e Jawful for my ſaid executors, or the ſurvivors or ſurvivor. 
ee of them, to enter upon the part or ſhare of my ſaid ſon 7. 
ec of and in the ſaid houſes and lands hereby given to him, 


and the ſame to have, hold, and enjoy, and the rents and 
profits thereof to receive. and take, till ſuch ſumof money, 


e as my ſaid fon, by this my will, is directed 2 to my 
e ſaid executors, ſhall be fully and truly paid and ſatisfied. 
es together with all reaſonable coſts and charges expended. gu 
+, << about the recovery of the ſame... © Go WEAR 


« Hg" 


Hen, My will and deſire is, that my ſaid wife may, 
after my ſaid ſon, ſhall attain his age of twenty-one years, 
continue to be concerned, and equally with my faid lon T. 

in the management of the brewing-office and buſineſs lam Ru 
ano engaged in, as long as ſhe thinks proper. And to. | + WRT 
e enable her to carry on the ſame, I direct and appoint, that» ns 
one third part of my perſonal eſtate and effects ſhall mai 
ein my ſaid wife's hands during the tetm pf her natural”, 
fe, and be employed and diſpoſed of by het, either inthe _ 
| 2 5 5 5 15 ; ED ; 5 $7 85 E 4 Ty 5 1 i 5 1 5 "cc faid | 
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„ wy ci datiet 2 5 alma as dhe ſhi think: awd: and one f 
e intetreſt or produce” thereof, my mind and will is, W- agr< 
ſhall be received and taken by my faid wife for her own 5 
1 te ue during her Hife. And my vill and mind is, that the 
cee oer third parts of my faid perſonal eſtate and effect: 
8 wy ena Heeviſe remain in my ald wife's hands, and be 
—_ __-=cmployed anddifpoled by her, either in the ſaid buſipeſs 
_ . Fog _ ge. r At itereſt, as ſhe ſhall think: proper, during the mino- | 
T a xities of my faid children Fe M. and F.; and the intereft 
FF produce thereof, my will is, ſhall be received and taken 
eh my faid Hife for! her own uſe, and for the mainte- 
. 8 nance a edncation of my younger children during 
ele minorities. ' And 1 do give and bequeath the ſai, 
=_ 6. two Taft-mentioned third parts of my ſaid perſonal eſtate 
danch eſſeets pato 22 ſaid three younger children equally; 
a that 555 re ee e thereof ſhall be paid to 
b them my {ai d children/at their refpeRive 2 of twenty- | 
 *©'one'years.. And after the decenſe of my ſaid wife, I do 
- give and bequeath the ſaid other third Bare of my perſonal 
eite and effects, hereby given to my faid wife for her 
e lfe, unte a 0 three > hoes 4h children EY | ſhare . 
. an ſhare Alike.” 
Ap z in his faid vill it is reelted; that he waventitledto 
= = ſum of money, which would be payable to him, his execu- 
—_ tors or admini rators, after the death of H. by virtue of the 
vill of his fifter 4. 8. deceaſed, he diſpoſed thereof as 
| „ P mentioned; and then follows this clauſ e: 
And py mind and will js, that if any of my ſaid three 
e younger children ſhalt” depart this life before the re- 
8 fre parts or ſhares of the money -payable after H. 
ce death, and hereby given to them, ſhall become due and 
66 e o them, or before any other of the legacies or 
e ſums of money given to them by this my will ſhall 
become due or payable to them, or any of them, leaving 
e < flue of their or any of their bodies tifing at the time the 
 *fald legacies, or any of them; ſhall become due ee eee 71 
« by virtue of this my will, then I give and bequeath the 
'o b legacy gr legacies, part, Thare, or intereſt, of him, her, pr 7 
ER. 8 *< them, fo” dying, to my e eldeft ſon T. 8. and the "IA 
OL =. Y * 5 "Ups er child or children equally ,ſhare and ſhare alike.” 
—_ Villed, that his executors the 14, out of his perfonal _ 
eſtzte and effects, and aiſctmeke the fines and fees on 
2 --atcoutr of his ſon Fs 5. being admitted to ny en n e S 
® ar given to him bei yhold. = 
APPOINTED A. his one. 7 aid C. P. exetutors 
4750. T. his eldeft ſon, having attained ee 155 
e of ch, cpa 1 berween the? laid T. . on the 
; 1 
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BANKERY PT. 8 : 


one pins: 7. 3. the 3 of the other et dated KY - 


| agreed that he the ſaid T. C. in conſideration. of 2301. 
- to: be paid to him by the ſaid S. the ſon, with intereſt at 


Al. per cent. from the time therein mentioned, would con- 


vey; at the coſts and charges of the ſaid S. unto and to 


the uſe of the ſaid S. his heirs ind aſſigns, on or before the 


aoth of March, the meſſuage, with malting-houſe, & e. 
and other premiſes in D. NM. and S. both ſreehold and copy 
bold, then computed to be of the vearly value of 146l. 
or thereabouts; and that S. ſhould receive . rents from 


— 29th September then laſt. 
AND 3 that the ſaid T. 8. oh father, "nab . 


hg 4 in np in the brewing buſineſs, &c.; that 


© lo carried on by the parties thereto. to that 
ee e . the ſaid S. the father had with the partner- 


ſhip money purchaſed, in his own name, the premiſes there- 
in-after-daſcribed; but as to one moiety. thereof, in truſt for 
C. and his heirs; and that the faid C. in conſideration of 
Sodol. to be paid upon the agth of March then next, with 
intereſt at 41. per cent. from the day therein mentioned, 
co venanted to convey, at the coſts and charges of the ſaid 8. 
the ſon, on or before the day therein mentioned, to the 


aid S. the ſon, his heirs and aſſigns, all that his moiety of 


and in the ſaid meſſuages, &c. therein mentioned; and that 


the ſaid S. ſhould receive the moiety of the rents from the | 


day therein mentioned for his own uſe. 


.. #RECITING: alſo, that an inventory or W 10 the. 
utenſils: and ſtock thereunto annexed had been made and 
taken by the parties; and that C. in conſideration: of the 
ſum of 78g. 188. gd. to be paid by the ſaid S. the ſon on the 
25th of March then next, with intereſt at 41. per cent. 
from the 29th of September laſt; covenanted to transfer and 
make over to S. his executors, &c. all his moiety: or half 


part of the goods, utenſils, and ſtock in trade mentioned i in 


the inventory annexed, and all his right, &c. - 


- RBcITING alfo;: thatan account having been in part . | 
Ws the loſs and gain of trades in partnerſhip, and there - 


- appearing to be due and owing on the ſaid partnerſhip 
account the ſeveral debts mentioned in three ſchedules, CG. 


in conſideration of 6081. 158. 6d. to be paid on the 25th. 


> of March next by the ſaid S. the ſon, covenanted at the 


- coſts of the ſaid S. to affign to him his 1 of 88 = * 


debts mentioned in the ſchedule No. 1: 
AND further, in conſideration of 1 5ol. to be paid upon 


1 ae . ot e 05 1 ito __ oy hey bs . 
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| BANKRU! rr. 3 


© his "OR PE FEY IE of the faid Hits inthe fecond e, 
_ ſchedule, entitled, Dubious A 2 et ſai 
Tu (aid S. the ſon covenanted with the aid Ce "his „ un 
- + .. heirs, 'Executors, &c: that upon executing ſuch con veyances cc fat 
ad aſſurances of the faid meſſuage and br remiſes unto him AI 
. and his heirs as aforeſaid, he the ſaid S. his heirs,  &Cc. teſta 


ſhould pay to C. his heirs, executors, or. adminiſtrators, of a 

the ſeyeral ſums of 2300]. and 5ool. with intereſt as aforeſaid, 
in full for the purchaſe of the premiſes aforeſaid, and alſo, 
7531. 188. 5d. with intereſt as aforeſaid, 600l. 1 58. 6d. and 


1gol. in full for the purchaſe of che en — in t ad . ſhot 

8 and debts above ſet forth. mig 
Ap that the ſaid; S. the fon ſhould ply: e his 'M that 
| executors or aſſigns, one moiety: or half · part of ſuch ſums eftat 
of money, balance, and net produce o the ſaid ſeverak for 
tirades in partnerſhip as ſhould appear to be due upon the = will 


partnerſhip account at the deceaſe of the ſaid S. the father; 1 4 

and alſo all ſuch balance, ſam of money, and net produce 

_ . which ſhould appear upon the partnerſhip account between pa 

\: *, Him and C. upon the 19th o _ September laſt, and which but 
had not already been accounted for and . 


— 
8 

* 5 

> 


1752. UroN a fair ſtating of the account, the balance to pa 
C. was left at 48381.” 128. Id. 3 
Tux above articles were never e into) execution; wi 

but S. the ſon, from the date thereof; continued in poſſeſſion | * - 


of the whole -premiſes, ſtocks, and things agreed to be fot 
' . conveyed as aforeſaid; and alſo occupied theſaid Farm of | ae 
itte ſaid C. as tenant to him, at a rent of roo]. per annum; 
3 and paid C. monies from time to time, as intereſt, on account de 
" + ofthe ſums due to him, and fo ftipulated to be paid as 
EZ. aforciaid; and alſo on account of rent of the ſaid Farm 
= - - untl-21767;- but no regular account was ever tated or $ ol 
N ns Rs oat between them fince the roth of October 1752 [be 

ron the 25th of December 1757 the ſaid FR . 1 


„ 
DP pig his dwelling-houſe in B. to V. a place ' which he - | 5 85 
: Jrequented,, but from whence he has never ſince returned; "aj 
and he being indebted to divers perſons, on mortgages, . 5 
bonds, and fimple contracts, in the whole (including the, , 4] 
_Taid--debt-to. C.) 20,0091. and there not being eftates * ft 
and eſſects ſufficient to pay his debts, a commiſſion of 1 
bankruptcy was awarded and ifſued againſt him; and be ; & 
a Vas declared a bankrupt, and the uſual aſſignment made. 1 8 
— . died on the 29th of February 1768, having by his will. Ti 
WF 4 5 to M. C. (who is his heir at law) all his lands in B. 15 9 
for life, then to truſtees ta preſerve, & c. then to the children = 
3 5 "of . N remainders 91 PE Ker ok of: age BN 5 
_—_—c oh J od tb ae bo 


— 


-DANKRVST. 85 5 ; ©. 1 „„ | 


4. wo that: the fai S. ſhould receive the'rents*of te 
2 ſaid lands in B. during the life of the ſaid V. C. he betty - 2, 
</unable to take any care of himſelf, an. ſhould apply the 
« ſame for his ſupport and maintenance,” . © 
A p after. ſeveral ſpecific deviſes and begins the 6 
teſtator did will and direct his executors to ſell and DD 
of all his lands and eſtates in D. and R. in N then in'the | 
occupation of S. for the beſt price; and that the money 1 
ariſing thereby, and the rents thereof until fale, ſhould he 
accounted part of his perſonal eſtate; but if the faid 7. S. — 
ſhould chuſe to have the ſaid eſtates, then he ſhould and 


; might have the refuſal of them at 1 800l. (a price much leſs K 
is than. their real value); and in that caſe he gave the ſaid 2 
N eſtates in D. and N. to the ſaid 7. S. his heirs and affigns 1 
1 for ever, he paying to the ſaid executors, for the uſe of his 
” 0 with the ſum of 18001. within ſix months after his deceaſe. * | + bo 
* AD appointed . and G. executors. 1 
I the year! 1927 C. paſt ſurrenders of the: copyhold | EE” 
. 7 its of the eſtates de viſed to be fold to the uſes of his will; x 
£ bdut he has made ſeveral purchaſes ſince; of which ins | _ 


parts are So and en = ſurrenders nan been 


) FF paſſed to his Will. 4 
55 Tux heir at law is . to has 1 bs no com- | L708 
miſſion of lunacy has been taken out againſt him. r 
T. S. the ſon, at the time of his leaving his houſe, as be- = 
* fore - mentioned: was a merchant at B. and had contracted 1 


debts to a large amount, and more than his eſtate and ef- 
| feats could ſatisfy ;- and having ſome. ſhort time before his 

departure drawn upon correſpondents for large ſums of mo- 

ney, Which they had not effects in their hands ſufficient to 

- anſwer, and particularly upon his corn - factor to the amount 
of zoool. and his debts both in bonds and ſimple contract 
being ve ” large, and an inſolvency in the caſe, his creditors 

that he had abſconded with intent to dgfraud them; 


e 


_ 8 preſume Ty 
FF whereupon they took out a commiſion- of bankruptcy 


ainſt _ 
* e this 8 ſome of the creditors. alledged 3 
if that he was drowned at the night after his departure 
from home, in attempting to go Mm à public-houſe in - 
N to his inn, where he intended to lodge, ane TT! he had | 
left his horſe. | 
- Ir appears that he went from his houſe in 7: on. Crit | 
mas-Day 156, and continued there on the Saturday fol- 
loving, and ſpent the evening with three or four perſe E Ee 
1 80 * We * the 8 that they e there ti“ 


sert. 


5 - two. and three S elock on Sunder as wa 
wat n went alone from thence, intending, ar he ſaid, 
td g to the! Bear: (his inn) to lodge: that the night was 
dark, and — — a bridge to By qyer (an arm of the 
river next the common Auay,) was \/up to have mage 
| his quay ner the bridge. pak _ rammt, having never 
dete ta: nit mn, nor | fince been” ries that tus hat and 
| 2 were found near the ſaid bridge iu the mater next. morning; 
 evda' ring, which he is ſhid ta haue had an his finger at the public 
houſe,” was alfa afterwards found inthe cliff. of a pier at ſome little 
diane from: the bridge, Which they would preſume ves omg 
5 from his finger in ſtruggling by the pier to fave himſelf. 
Tut bady has never been found, and the reſt of the 
ereditors by no means admit of theſe nee —— 
n proof ol his being drowned. 4G 
. ALL the bond-ereditors (except one or r 0e) "YER come 
i under the commiſſion and proved their debts, intending = 
to wave all pretences of preference, and to accept equal 
dividends with the ſim ple contract ereditors, the beſt mods 
| of; roanding for all his juſt creditors. |. 
TusstroRk, on behalf of the afignces 5 thee W 
5 e as well as the executors and W e Ig mr. * 
fine following queries are-prapoſed. © — A | 
Wu is the nature of the claim of mr. C upon . 


5 


baakropts eſtate, as-to the ſeveral ſums due to him? 


and, Are not the fevetal ſums of 2300l. and 5300l. for wh 
the eſtates reſpectively deſcribed in the articles were agreed 
- tot be conveyed to him (but never were conveyed), to be 
conſidered as mortgages in fee on 9 promiſes ol 

« 2 2 1 ents Log fe or 2 2 . . 


7 e . 3 %% ͤ bo es 
$7 % ES 5 2 
W 4 " * * * 
3 : 


the ſaid fums, and ſo much of the intereſt erer reſpee- 
tivdy as is due, before they can obtain a conveyance of the 
© eftates. by the articles agreed to be ſold for thaſe Fans, 
which are. not to be conlidered. as mortgages in fee, . 
25 debts 10 de paid to the executors of mtr. C. without 


5 12 obi le 4. cee in * . the com. | 1 
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up eil be obliged 0 8 


© ay Fo: T fo uy es . 105 pg: is — G 5 5 


'" b. } 52 1 
- — 
* 2 * 


a 


„ 


* * 3 


the moiety 0 the utenſils, flock, and the feueral 


- which relate to the | 
there feems lo be a difference; ; ſor with regard to the: uten- 


2 equally, I Ot other creditors. 5 4 


0001 vyr 


n 4 ainboey: to be dns by 15 eta) Go, b 
cauſe without: it they will not have perſeneally/ ſuſfi cient to 
pay his legacies, and 10 diſcharge the truſts of his will: 
Are not the executors of C. imitled to the money, though | 
the i as to Mn: fums ud be coalidered a as mort>. 5 


WAS 
pages 3 in fee?” F + Yon 20609 


As lands ph 10 ve ld are ehren us Abbey 
the ſaid ſums bf '23col. and 5001. and the -intereſt there- 
from, are now to be deemed perſonal eftate, and that the : 
ſame muſt. be paid to the executors, or ofher perfor: > 
prefentatives of 0. and thay whe ele" at lay OT not ay 


1 5 


Ls thereto. JJ ĩ ðV!u 8 
e LEED. BE. 2 ol RS EN a #F oth Feet . 


RE. 


3 i the feveral Gates fine” WIE TOTS to bf 204 8 


ſpecies. of 
debts agreed to be ai igned by pM to the ſaid S. how is the 
claim of thoſe to be conſidered ? as debts on covenant in 


the nature of a perſonal lien, or COPY on nk real FAM 8 


* agreed to be Sonden by 0. 


950 . 


NONE of the ſums mentioned. in | The 1a Se can 


be conſidered as a lien on the real eſtate, the clauſes. in 


the articles ek, thereto not Being connected with thoſe - b 
anded eſtate: and às to the faid ſums, | 


fils and flock, as F. the ſon continued in the poſſeflion 


thereof from 1752 to the time of his abſenting himſelf, b 


virtue of the clauſe i in the ſtatute of Jae. 7. cap. 19. If 


d a any time hereafter. any perſon ſhall become bankrupt, | 
e and at fuch time as they mall fo become a ban! krupt, 8 
ek ſhall, & the conſent of the true owier. or Proprittor, have | 

ia their poſſeſſion, order, and difpolition, | any gocds or 

„ chattels 21 8 they ſhall be reputed owners, and take 

* upon  Fhemſelves the ſale, alteration aud diſpoſition. as on- 3 

= ers, in every ſuch caſe ſuch goods ſhall be liable to ä 
e hankrupt't debts, as if they had been the proper goods 
* of the bankrupt,” the executors of - tur, C. muſt come 8 2 


% 


N 


; 805 e ; ” CH 


80 a as: have: not been ee „ hive: a 
| Tight thereto, and they cannot be compelled to aſſign the 
5 fame” but upon payment of the ſums of. 6081. and 1501. 


15 to e creditor | | 
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ora proportionable part thereof; exteptthat if by the ac- 


count of the roth of October 175 2, theſe debts are mad: 


be yeni 


EE Sg $864 + LY | | 125 | . = 

- the. 8 at law af c.. Jon ee 9 Ry eſtate. in 
fee of the premiſes. agreed to be conveyed; by the, articles 
- ſom to be veſted) 25 ee to be a lunatic ; ; whether in 


_ caſe of a commiſſion iſſuing againſt him, and a committee 
| appointed for him by the court of Chancery, he will not 


be confidered as a truſtee as to the premiſes agreed to be 


conveyed by. the articles in ſuch manner as that he may 


convey by the direction of the court, poo, petition by the 
perſonal repreſentatives of C. and the affignees of the bank- 
rupr to their bargainee, or as they ſhall Zppoint ? or how 
can a W OR, be 
| Rances „„ 


N 15 ed in he IG * 3 1 8. 
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ef! father had with the partnerſhip- money bought, in 
_ his own name, ſeveral premiſes, but as te one mouty there- 
1 preſume that theſe 
were the premiſes of which they are mentioned in the be- 


. in tr for C. and his heirs. 


_ ginning: to have been ſeiſed Jointly, as tenants in common: 
if fo, the legal eftate thereof deſcended from S. the father 
to his ſon, and the ſame is nen veſted i in the afſgnees, pro- 
vided the ſon vas living at the time when the commiſſion 


vas taken out; and they with the executors of C. can make 
a good title to a purchaſer; and the concurrence of the 
lunatic, or his committee, who are to be conſidered as a, | 
1 under the act of 4. Geo. 2. cap. 10. is neceſſary; \ ! . 


Ix that part of C.'s will which directs that his executors 
"ould ſell all his lands and eſlates, in D. and N. took i in 


3 the meſſuage, malting-houſe, offices, Sc. agreed to de 
20043 jor pe 8 1 doubt, ae as, * and . 


obtained under ä cireum- 
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f „Ike be, 1 ; 5 „ 
are not mentioned i in that part of the vy ben this, ex- 
ecutors. have, by virtue of that clauſe, power to fell the 
fame, or at leaſt ſo much thereof as was compriſed in "that 
deviſe, and it i is not neceſſary that the heir at law (if to be 
ze I conſidered as a truſtee) or his committee ſhould join. 
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method for the creditors under the ſaid commithon to ſet 
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1 Ait lises it is laid, the aſſigneet are apprehenfive- that 
Walter claims more money to be due to him than really 
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to D. E. and F. and their 5 to the uſe of ſaid C. and his 
afligns, fromthenceforth, for the term of ninety-nine years, 
if faid C. ſhall ſo long live ; ; and after the determination of 
that eſtate, to the uſe of the ſaid D. E. and F and their 5 
heirs, during the natural life of the ſaid & in truſt to pte 
ſerve contingent remainders after limited, but to permit C. 
5 and his aſligns, during his life-time, to take the rents and 
an profits te Hs and their uſes; and after the end or determi- 
nation of that eſtate, to the uſe of ſaid B. in caſe the ſhall 
| ſur viye her ſaid huſband, for her life; and after the end or 
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1 CONCEIV E the laſt limitation to hs _ of the 
en me of the faid B. and C. and the heirs and aſſigns of 
ſuch ſurvivor, is wholly contingent, and cannot veſt: in 
either of them till it appears who will be the ſarvivor ; 

- nal then,” and" not till then, it will veſt ig ſuch ſurvivor; 
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to did, before his bankruptey, lend and advance to and 
be, for B. who lives at St. Chriſtopher's, 23601. ſterling; and 
n- . ſor ſecurin mg the repayment thereaf with intereſt, made a 
i Mortgage to. 4. by, an aſhignment of a leaſe of a plantation 
fp in St. Chriſtopher's, and of the negroes, cattle, and. ſtock 
ey Ks the ſame; and one C alſo. became bound with B. to A. 
e- in a bond, with a proper. penalty, with a condition for per- 
t, bee. of the coyenants. in the ſaĩd mortgage. 

2 B. the mortgagor- canngt-at preſent pay the money due 
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1 8 at St. Chriſtopher's, the afſignees. may find it very 
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And l accept leſs money rn him nis des emthe ort 

gige. But they may bring a bill of fore - cloſure in the 
court of chancery of St. Chriſtopher's, and forecloſe the 

equity of redemption of the mortgaged eſtate, and then ſell | 
it for the beſt price they can get, and bring an action 

- againſt C. on the bond for the reſidue of the debt. C. being 

3 as a perſon of good ſubſtance, it may poſſibly 

be the moſt ready way of recovering the debt, to bring an 

action againſt him immediately on the bond; on which it 

is probable that he may pay the debt, and deſire to have 2 an 

I of the mortgage to Oy him. „ 
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peer, have failed, and commiſſions of bankrupt haye 33 
been taken out againſt ſome of them; and others of them 
offer to give to the aflignees of 4. 58. in the pound, by way i © 


of compoſition. for their debts,” upon affignees executing | 
proper iſcharges or general releaſes to them from all fur- 17 
ther demands. 5 day 


Wurz theuGgnees of: 4. can” -Invfully: wigs 20d com 
ably execute any deed of compoſition to-.”s debtors, to con 
take leſs from them than 208. in the pound; or otherwiſe 
Sanden to agree to take a compoſition of 558. in the pound, 

3 and upon receipt thereof fign and execute a general releaſe, I 
or other ſufficient diſcharge, to ſuch debtor, from all fur- te 
ther demands; or can lawfully and adviſeably ſign any ten: 
dankrupt's certificatè far his diſcharge who is * i: 4. mal 
the a 18 80 truſtees a as a orefaid ns | 
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: _ would be ſafeſt to — the: PRINT oy the 8 99998 of the 
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NDENTURES of lenſes and teleaſe, dated reſpeAively-. e 
1 the 19th and 2oth 8 May 1713, to make a tenant to On the date of 
the precape— The leaſe is habhendum from the day of the _ for a 
date for one whole year It being notorious that the leaſe lade odentures of 

and releaſe are always executed on the ſame day; - 
| of of making -tevant' to the freehold, are | reſpeatively dated 19th) and 20th May. ES 
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there freehold was well Kee 15 TN RS 


*. * 8 — * 


"Was the bote on « en 


* 


. 5 
* — i "044? ” : 3 * 


* ” 


— in 48 leſſee, (a; 2s. to 8 Gere. 
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would make him a good tenant to he: prong © 1 * e 
THE execution of ale 8 on the Anſwer. 

_ ay of the date of the releaſe ; and when the leaſe being to 5 

come after the date, will commence on the zoth, and 

conſequently. a priority of execution of the leaſe, ſo as to En 


make the releaſe effectual, will be preſumed ; and therefore 
I am of opinion, that theſe deeds will make a good tenant 
te the 


make a good! tenant to the Pracipe. „„ Ie Ne: 
N. 'FAZAKERLBY, 
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pracipe. Beſide, at this diſtance of time, a good Pisvt, 60. 3 
tenant will be preſumed, without e the deeds, to 
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EER EAS, on or about the gfieenth * ay. of * 
one thouſand ſeven hundred and hr 
. < Mary Dodſworth fingle woman, was delivered of 
J „ female baftzrd child; in the ſaid dorough and pariſh of 
& Richmond, which is now lying, and hath” been and is 
mies continue chargeable to the ſaid pariſh; and 
E- Inftices, neither. ©-wherens, upon due examination of the premiſes, and of 
= = . ge 9 er the aid Mary Dodfworth upon oath, before us, Samuel 
_=DY Sera ler, te Sutton, mayor of the ſaid borough, and James Cloſe, 
Farne and © eſquire, two of his majeſty 8 juſtices of the peace for the 
= 3 +" ogg cc ſaid borough, and 1 neareſt to the place where the 
rens. 8 e ſaid child was born, it appeareth to us, that Joſeph 
=. thergood. << Heflopp, of the ſaid borough and patifh, tanner, is th 
5 father of the ſaid baſtard child; we do adjudge the 
* fame agcordingly. And for the relief of the ſaid pariſh, 
« and maintenance of the faid baſtard child, we do this day, 
= according to the ſlatutes in that caſe made and provided, 
„ _** herthy order the faid Joſeph Heſlopp (who. we do a 
=—_ c achjüdge to be the father 3 the ſaid baſtard child) to pay 
8 9 5 and every week, from the time of the birth o mel ” 
e faidchild, and 0 long as the ſajdchild ſhall be chargeable 
tee tothe laid pariſh, unto the churchwardens and overſeers 
es ofthe poor of the ſaid pariſh for the time being, the ſum of 
ke twelve pence, for and towards the maintenance. of the 
—_ — laid child, And we do further order, that the faid Joſe * 
K Hefloppde, upon notice of this our order; forthwith give 
—_— ſafficient ſecurity to the churchwardens,and overſeers of 
—=—” . - <* the poor of the ſaid patiſh, well and truly to perform ſo 
e much of this order as doth relate to him the {aid Joſeph 
« Heſlopp. In witneſs whereof, we, the ſaid Juſtices, haye 
*© hereunto ſet our hands and feos, this ſeyenteenth day of 
„ November, in the year of our Lord one N ſeven | 
se hundred and thirty-two.'' 11: 
V. Salk. 477. that one of the, Juſtices is not of the 
wm bad. V Salk. 496. : 
This order was affirmed at a ſeffions for the borough. | 
en not of the county or North Riding) upon appeal. _ 
WW Ix this order of the two juſtices 1 is not bad, becauſe it 
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bar e de one of them to be of the quorum, iht 
hid been 4 fatal objection; but in boroughs here the ng. 
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| iſh the mother, the omifflon of that, Fam f © 
opinion, will not vitizte the order: that part of the order for e 
; 1ving fecurity to the 'parifh is vbid; but the court, if it W 
_ ad be 2 would on} quaſh that part, and confirm | „ 


i : 5 4 
7 y 4 7 
o : l ESL? © FF ao t 1 7 I, 3 
; = » > 1 8 r * 0 M 
VV A he Rx 2 at . 
* 8 3. $$ Jt 
: £ * by 
1 - ; + 
Nn, i . : $5.8 1 * bs * oa © Pb 
r 4 8 Ti + — 1 F ; FO 
p r 6 8 * 8 
5 * 8 
k - * 2 0 
: : > 4 
e ; 1 ; £3 2 : ; ht : 
24 #, 4 — 15 8 5 ** —— <A 
V2 — . . 7 
2 [ 8 - 9 
— * ry 2 * 4 * 
1 8 8 2 N ? 
3 4 7 53 of 3 * 2 < : 
: : B72 2 4 F i x 
5 PF YM . # 
; ” * 5 5 
40 S { * 8 5 75 | 
's VVV DEF 100 EM 
: o 8 $ - 5 2 
7 3 - 
f ö 8 F 4 : F > = J 
* » a — [We We 
% 4 8 I N FEG 5 . 12 2 2 *. 2 5 ty F £7 + «4 7 
4 * 8 «+ A — 
O 5 5 2 = » — 5 18 1 A £ =. Dog e 
0 1 * =, 
3 5 


| 1, that one of the juſtices was . 
the. quorum; and. therefore I am of opinion, that this 
order may, for that cauſe only, be quaſhed; but then you — . 
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muſt. conſider, that mr. Heſlopp muſt appear in court vBvpen 
is taken and if the order be quaſhed; nne 
mut enter into a recognizance in the king's bench to appear Es 
I at the next ay tet ſefli6as, to abide ſuck order a8 he 8 
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1  BOUT May 8 Elizabeth Deira was oli: er 
As erder ef + to-bed in he pariſh of St. Andrew, Hertford, ofa 1 . 
© filiation being bal cd; and, being examined before à juſtice of the 2 ay 
ee % Peace, made cath, that Thomas Warford Was the putative 
Aber st che father; who' being taken'up, was by the mayor of the bo- 
eien: rough of Hertford bound over to * at laſt Midſummer. 
1 i "os * ſeſſions holden for the ſaid borough. - 
= jag, and poſing THOMAS WARFORD was. ſervant to J ohn Smith, who 
rer r keeps the Salutation-inn in the town of Hertford; and 
eee Smith was one of the ſureties for his appearance. 
dak the re- _ WHEN the ſeffions was held, Smith, in behalf of Woe | 
g 1 n ee applied to one of the juſtices, and defired that the po 
4 Hy Mr. cg matter might not come before the court, but that the man 85 
= $on's Or;- might bee iſcharged, and the. roeognizance withdrawn, for 
= > ogg Hh he would indemnify the pariſh on account of the child: 
maler 2 Whereupon the juſtice acquainted the pariſh-officers with 
= be compelled to Smith's eee 23 and Smith being a man of ſubſtance, it 
1 promiſe 5 Vas agreed to, rely on his 5 and thereupon all the 5 | If 
1 Parties went into. court; and Warford being called upon 
| his recognizance, the pariſh Wicers declared they 5 Wo 
—=—_ _ tisfied, and. the recognizance was diſcharged, © *' © 
 _- Tus pariſh-officers afterwards defired Smith to give. the 
=  _ parifh ſecurity, according to his promiſe; but he refuſes ſo || -- w 
x ne to do, and offers only to pay the charge of the woman's. | - b 
c. 
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11 ying-in; pretending, that he intended to have ſent the 
A chile to the Foundling Hoſpital, but that the woman would 

Z not part 1 Wo and the ry is yow [hr EE to the By 
par 5 5 0 
—_ :-- 5 bare: AF TER - Smith's" refuſal ts. Live ſecurity, t the 2 5 
_—_— officers cauſed the man to be again taken up, by a wärrant . 88 
ER 1 om a juſtice of the peace for the county of Hertford, who 4 t 
bound Rim over to appear at the laſt Michaelmas ſeſlons 
_ © _ Held for the ſaid borough:; when: the pariſh-officers - ap- 
* plied to the eourt for an order; but Sy refuſedto enter 3 | 
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Aꝛto the matter, ſaying, that ihe e de eh dil. 
-.= LEED a 4 at the former ens. 8 
3 AE THE R the putative Father. is. thereb exally dil 5 
3 chalet? and if ſo, Whether Smith is not” Navies "nd if . 
1 be iß What method the pariſh muſt take to be reimburſed 1 
1 all charges, and have ſecurity for the future in 
5 * Dowvinus Rex. NorE, UroNan order of baſtardy, the defendant appealed 13 
FS . 8 to the ſeſhons; where, upon 2 full hearing, he was diſcharged: | 
ES, _—_ eee the Ts: a make a new 3 1 him. : 
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8 Po moved to quaſh it, the Sada being vy l ne 
former order of 1 5 abſolutely diſcharged, 1. Ven. 590 
| Cro. Car. 350. And of that opinion was the court, aud. 1 5 


quaſhed the 128 order, Strange, 776. Mich. 13. Geo- — 


Ar rER defendant is diſcharged at ſeſſions, a new ord er of by 
on rpg cannot be made, L. Raym. 1423. 
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an inhabitant of the 
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on purpoſe to gain a ſettlement for her in the pariſh: of A. 


"where the man was ſettled. But upon a motion to-quaſh, 


the indictment, judgment was given for the defendants Das. ' 


___ crimes of a public nature, as all diſturbances of the peace, 
5 ublicly evil example, 
| againſt the common law, may be indi 15 : 
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cauſe it was not averred, that ſhe was legally ſettled in 1 


but onl that ſhe was an inhabitant there. 8. Mod. 320, 


321. Mich. 11. Geo. 1256. The King v. Edwards et Al. 


' THERE can be no doubt put that all kinds of inferior 


and all other miſdemeanors of a 
2. Hawk, Pi C. 
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' THOUGH it is not ſtated, 1 ſuppoſe Thos Warford 


= was: adjudged by two juſtices to be the reputed father of the 
baſtard child in due manner, and that upon ſuch adjudi- 
cation the warrant iſſued upon which Warford was appre- 
| Hhended,and bound over to the ſeſſions; and that Warford ac 
„ cordingly appeared at the ſeſſions, and was therediſcharged, 


and the recognizance was alſo diſcharged. If ſo, I am of 


Opinion, that Warford was thereby abſolutely diſcharged as - 
| to the baſtard child, and that the apprehending him the _ 
|. ſecond time for the ſame fact was wrong, and that the- 


ſecond ſeflions did right not to enter into the matter again. 


„ pariſn- officers ought to have had the ſecurity from 
Smith before Warford was diſcharged, and it was their folly 
to take Smith's word, and for ſuch folly: they ought-to 
. indemnify the pariſh.—It i is doubtful, Whether Smith can 

be compelled to perform his agreement. I think, that the 
pPauariſh- officers cannot maintain an action at law againſt him: 
and I alſo think, that the court of king's bench will not_ _ 
5 grant an eee againſt South for GUS 
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vinity by act of parliament anno 10. 
be deemed beneftczum eccleflafticum 7? = 
ha, ExTaict of the Corr, . G * 
5 UOD i vel duo beneficia vel unum beneficium 
. 4 = 209 LD by: 5 75 das, ve! duas 25 
e tiunes excisſaſticas cujuſcungue ſumma, vel unum ſolum 
cc neficium, pr 3 vel ullam aliam dignitatem five pro- 
Z Micam, que, ſummam ſupra ratam 
3 8 ee, 1755 Frigenta Etat, Jula ra libri primorum 
| & detimaruts vel fubfidiorum) ; pofl annum 


c quan Pachter poiſon efu/den adeptus fuerit, aut per 


N is to. 


| « gum; fleterit quo torus adipiſei poturit, omni dub ceſſante, 
e completum, loco ſus in dicto collegio ' cedat, fodalittumgue 
dt ſuum cum omni ee mene, ad iden ebe. 


ce tibus amittat.” | 
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lue of 430l. and 


- upwardz in the 
King's books, 
being annexed 


by act of parli= 
ament to a pro» ' 
feſſorſhip of di- 
vinity in Cam 
bridge. — The 


ſeveral Or in i 3 
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the private ſta» | 1 


| | rates of college, fo. as ts vacate | oy | fellowkip to which the bed, is intitled? 
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ham, value 
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© united the rectory of Somerſham, with all its members, &c. Dr. xe Or bs 1 5 . 
| 11 9 


to the profeſſorſhip of Divinity in Cambridge, and made it 


paart of the reyenues thereof, and having veſted the Pro- 
feſſor therein as legal incumbent by virtue of his office, 
without any of the forms neceſſary to acquire legal po- 
£2 Atkon of eccleſiaftical benefices;. and having declared that 
it may be held with any other eccleſiaſtical benefice with- 
4 out _ licenſe or e —. Ae it 5 become 5 


of Divinity, as ſuch tectot of Somer- 
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> . 1 . the Profeſſorſhip without a ſpecial reigaation | 
thereof; Tam of opinion, it is to be conſidered as part of — 
the My, and | 5 MP to Sg: power gs * 2 FF Td 


= 3550 | CY; Sg KB dy 
To 2d Gere. > F he © ads K. See ee is not to be A an | 

brio: ecclefiaſtical benefice, (and in my opinion it is not) then [ pee 
I 1 A. B. has only one benefice, dignity, or promotion eccle- 3 
ianſtical; and that one being in value under the ſum limited Ay 
Wo 8 in the college ſtatute for 'vacating a fellowſhip, ui. under + ;.; 
=_ gol. in the king's hook, I am anon 9 = 9 is i 1 
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not vacated by. On liatute. 1 . „ 1 


March 9% 1705. a ay 8 oro LEE, = Z 
= 1 15 AND K that this erer o of SN cum . 1 
3 ra Pidleigh annexed. to the Regius Profeſſorſhip of Divinity || 
ox thereon» by act of parliament of the loth Anne, is to be looked | © 
SE  _- _ upon as beneficium ecclefiaflicum ; for it is till a rectory, and 
the rector is obliged to perform all parochial duties in this 5 
church, either by himſelf or his curate, though he is not =; 4 
>> _ Inflituted and inducted, but comes into the poſſeſſion of the | © 
'- Hving as annexed to this office of Profeſſor. Beſides, ie 
act abovementioned declares, that the aforeſaid reftories t 
"(ob which Somerſham is one) ſhall be held and enjoyed by t 
= the Profeſſors. with any one other eccleſiaſtical benefice, | 8 
= without any licenſe or diſpenſation ; which ſeems to me 8 8 
1 = to be a clear indication that the Legiſlature conſidered theſe 7 oþ 
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where any of the fellows ſhould be reaſona 
by two benefices of any value, or by one {of above 3ol. per 
aun. in the king s books, that then his 
become void, in order to make way for other more proper 
o djects of his bounty and charity. -- Upon this principle— 
As I think that theſe livings are properly ſaid to be bens 
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5 intent « of the 3 that there ſhould be as quick as ſuc- 
_ cefſion of fellows as might be to participate of his bounty ; 


royides, that 


and therefore 'the founder. by his ſtatutes 
provided for 


fellowſhip ſhould 


ercleflaſtica within the college ſtatute, ſo 1 think that 


if B. by a ceept ing of this office of Negius profeſſor, and 
thereby implicitly accepting. of this benefice as annexed 


to it by the act of parliament, may be properly ſaid to have 


this benefice, within the meaning of the ſtatute; which de- = pe 5 


ing of the yearly value of gol. and upwards, will, I think, 
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under twenty- all the remainder of his plate to his two ſons: and two 
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5 as keel the laſt ſurviving of the teſtator's et, 


{urviyed his uncle Richard Collings about three months, 
and is now alſo deceaſed, aged about eight years. 


Rica CoLirincs, brother of therteſiqtor, by. his = 
vill made Sarah Callings his wife, executrix and refidpary 
0 e A 29720 of My will is herewith ſent. 


es f 150]. given to the teſtatox Ic ohn Collings 
is 770 


er's wil II, it is not 13 payable, the father” 5 | 


2 being living. 


13 Sarak Collivgs, the executrix and reſiduary' Erbes f 1.  Quare: 5 3 


Richard 'Collings, dying in the life-time of one of the 


teeſtator's children, -intitled to np of teſtator's effects by 
virtue of ihe codicil, or otherwiſe 
2 5 .i9. Richard Collings, his executors, adminiſirgtars and Haus, 5 
_ a. lapſed, legacy? or, Qught Richard'Collings, in his own | 
By vill to haye beqypathes particularly his intereſt in his bro- 
e 
5 twenty-one years of age? = 
Ix the executrix and 1 lepatee of Babes Col. 
Uüngs being intitled to any of the effects of the teftator __ | 
Collings, is ſhe not ta all and every of the legacies gi 
in the will tg all and every of the teſtator's four chi 
aud particularly: to the 1501. pen: to teftator by his own | 
3 1 s will, though the time o 
the widow being ſtill living? or, To what le acy, or parts 
thereof, is ſhe not intitled ? and, Will the executrix's omif- 
_ hon of proving her hufband's will before the death of the 
 * ſurviving child lefſen her intereſt, or alter the eaſe? ?? 
Mar the executors in truft of John-Collings be obliged - 
0 exhibit an inventory and zecount in the eccleſiaſtical © 
court, and be compelled: there to pay the balance in their 
hands to ſuch repreſentative of John Collings as ſhall have . 
à right thereto? or, Muſt the ſuit be in chaycery ? and, Wilk 
they be obliged to pay intereſt for any or either of the mo- 
- _ ney-legacies* given to any or either of the children for any 
longer time than they really put the ſame out, and made in- 
tereſt thereof? and, I the intereſt made be not ſufficient for 
pr the children's maintenance, muſt not the reſt be taken out f 
. _ -the ſtock? and, Hath the ecclefiaftical Uo apr power 99 of : 
| N for the maintenance, and to aſcertain a 


s effets, in caſe of the ſurviving child's death before 


I AM. of opinion, that Sarah Collings is entitled. to 
what was given by John's codicil to his brother Richard 
| Collings the ſame not being lapſed, notwithſtanding. 
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= © was; no: 8 for Richrd to particulwize, his brothers 
=_ :::- 5 effefts im his will. 
1 Bor the great doubt. 5 What paſſes. to Richard Gal - | 
'F 2 Anfire. mage by Johts codicil? becauſe the exception of all the 
legacies ſeems te be contradictory to the Bit. And I doubt 
ttthis will want a Judicial determination; for it is ſo uncer- 
1 tain, that the court muſt politively decide it. And for this 
pPurpoſe there ſeems to be only two probable ways; either 
1 by zexplaining the exception to extend to legacies veſted 
 _ _- which did not dependſ upon the contingeney of the chil- 
dt Aying before twenty- one; or elſe to conſtrue this 
3 bequeſt by this codicil to mean only the reſidue of the 
eltate, unleſs the exception i is totally repugnant and void. 
The firſt explanation of the exception ſeems to be the 
moſt probable; but, as 1 faid before, it ie one of thoſe 
___-,_ eaſes that cannot be aſcertained without a judicial. determi- | 1 
nation. As to the 1501. I think it was a veſted. legacy in 
5 the children, and does not go to mrs. Collings;- but it is 
proper to make a point of it. Mrs. Collings's omiſſion. 195 
= "Prove the will in her nephew's life-time is immaterial. - /'+ 
| Com PLETE Juſtice cannot be done in the ceclefinftical . 
i court, and therefore it is better to ſave expences of that ande 
court, and go on the whole caſe into chancery, ſave pro- Wand 
pbates and adminiſtrations muſt be granted in the eccleſi- I 
aſtical court. No intereſt is: to be dai but what: was made. Pene 
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der of his plate. to his two 10 foris and. twe N N | 
ul the reſt of his goods and, LOT to Path 
Richard Collings, Sarah bis wife, Philip Perrin 5 
iam Bredall, whom he con! 1 1 5 
3 two ;ſons. Richard and Fchg dhp, until they: 
| mh Toit, eee a nr” be 15 that i In 1 + 
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8 children. ſhall. happen to die. before Fog govrtve 157 5 : 
> [FF twenty-one, then he bequeaths all his goods and; -Chi 55 

real and perſonal eſtate whatſoever, except. the legacies , 85 5 
„n by the Jaid will unto his ns Richard 72 a e . 
his executors, adminiſtrators and "affigns ; ; and then es 
 and-conftitutes. bim whole, AAA xeeutor Aan ”..__ > _ 


and teſtament. r | 
Tu Will was, 1 * after e 8 which hap- : 
pened in Janusty 1789, proped by the ſgür executors 

in trust; and the effetts, according to. the Will, as ſooh as as 
conveniently could. be, were ſold and turned into money, 

in the whole amounting to about 14001, which was af times 

put out at intereſt. Lhe, e die not die Polle led of 

ya Bands. 8 | 
| E:3Amon, Charity, and Richard, * of teflator's _ 
children: died ne. bs jt in March 1741, Aged e 
about fifteen years; Charity, -A a Ag aged about 
twelve; Richard in March 1742, Aged about 7; all three 
in the life-time of Richard Callings: their uncle, who alſo _ 
| died in October 1943. John; ;Collings, the laſt fur viving 
Ang, of i teſtator, ſurvived his ſaid uncle about five months, © 
a. died 22d. of March 1743. about ſeven years eee 1 
| Je CSE! was, the tefiator;/ meds brothel Richard © ä 
5 Collings always lived in great friendſhip, and they had 3 
5 ren regard, 2885 and. A 8 yor each . * SR = 
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= BO er a daughter of thi father by, 
= FE "ſecond 9 3 whom and them the re was no 20 90 
˙ _. - harmony or regard, but an outward appearance only ; the 
_ +, brothers. imagining that. her mother had ſo much' influence 
= - Over the, father as. to. prevail with him to lea ve the greateſ 
EG WE 130 ſupftance to her e Which proved tor 
die y his will he x ave her 1000 and 5801, more a 
5 8 85 2 her firit e 1 and the greater part of the ft 
Fog: of his effeCts, Sick was as much more probably, te 
Ly er after her mother's death; whereas he gave his tut 
- * Tons by. his will but 2001. each, and t gol. more to his ſo 
John, pay able twelve months” after the death 'of his thi 


© is ff or made any- Pie finn for either of his ſons, they bein 
z pane and taken care of at the expence © of their grand 
1 „ their mother's father.” Pa Ns ie SF TT 
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"of Richard Colling 8, who died in een one © 
n 8 children, : Led by virtue of the kodieil, © 
© otherwiſe to any and what part of teſtator's effects ? and 
"How f rad to what part of teftator's "legacies will a court 
"of. equity probably Sonſtrue the exception in the codici! 
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woll, to extend, ſeeing there are no legacies: given by the 
7 vill to any. perſon beſides the children, ſaving only a gui- 
nea A- piece to Richard Colliags the brother aud his wife 
_ twenty ſhillings a- piece to his man and maid-ſervaut, and 
_ two. ſhillings and f. 2 8 25 ap ks Fir of Bore! to 9 ol 
"his bearers? Eg np Goo 07 OI. 4 
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ther”: 8 Wife; thoug h he never had in His life“ time advan{ 


H1L1PPs Col. 11 NS, *the ſiſter of ne half blood off 


mentioned,” viz. except the” legacies given in'and'by the' ſaid 


0 # » hog being apparently intended to ſupply. the caſe he had 


able at twentycone, and to no other; and therefore does not 
include either the 1501. given to them payable one wy. 
after his father's vidow's Ne nor to the 2 nor to 
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titled to all or any and what part'of teſtator s effects, as next 
of kin of the ſurvivin child? Tf ſo, i is her child or her 
0 huſband now entitled to her ſhare, ſhe being dead?” May 


* not her repreſentative oblige the teftator's executors: to ex- 
W hibit an inventory and account of the effects in the eccle- 


dein! fiaſtical court, and there compel 1 them to pay the balance 
in hand, or ought it to be done in chancery ?” Muft nor 
dhe executors inſert in the inventory the ſums made from 
e time to time for intereſt of teſtator's money; and how 
thel much a year may it be adviſeable to charge for maintenance, 


3 4 cloaths, ſchooling, &c. of the children, and for their fune- 
505 rals,. Sc.? The children, fo long as they lived after tefta- 5 
ue tor's death, were maintained by Richard Collings and 
iI Sarah Collings, their uncle and aunt, wh had the cuſto- 

dy and E of all efiator" 's a and effects 
r 5 br N 5 er 8 3 5 
fx ar ns a C s ; 
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5 — to her, is intitled to a diſtributive ſhare of the plate 
eſtate, till the laſt died, beyond maintenance, as one of 


of any other part of the eftate; and he may, if aſſets ©. 
lohn Collings is diſputed, bring a bill for an account and 
* fatisfaQtion for it out of the aſſets; but an admiſſion of aſ- 
ſets by the repreſentatives of John Collings will make it 
5 © unneceſſary to ſet forth an Inventory: in chancery, or eren 
any certain demand for maintenance, as the whole reſi- 
duum belongs to mrs. Collings, Richard's executrix. 
However, it may not be improper to fate, chat the 1 
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> in OD ban es the teſtator' 5 mentions 2 1 
5 e that it was i wall an meaning : 
for eh ren. 10ul, ie before their aj ges 97 | 5 
. ears, that 00 his pn Richard: "Col lings, 8 | 4 
bre, acenulſtrators and äffgns, ould have kie whole 
_ "ſubſanee And that wa his lifter of the h | 
_Thould not has ny tha part-thereof-?- ;; - 
Ir Sarah Gollings be: entitle 49.203 of the. tel eſtators | + 
ebe cdu amd the parole evidence of mr. NR aud mr. 1 4 
bed be of, any benefit; or advantage | to h her, what 7 1 
09S; take in Orc er 10 ex mine and rperaate the. „ a 
_ tn e of mr. Warne and mrs Perkin 35 Ja it be done b 13 
251 wn chanctry againſt Me Dülband and child/of the half- I. +2 
=_ . Bic fiſter deceaſed, orwhich ef them or, May it be 
_— _ © as: by proving the will per teller in due form of law in 
-.. Ws - the ecclefiaftical court? Is it not adviſeable for Sarah | RTE 
1 to begin a ſait forthwith, left either mr. Warne / 
or mr. 3 vr . die before A examt- 3 
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The" Proper method for relief to be taken by mrs. Collage 8 n 
is by bill in equity againſt the two other fürxiving — | 
tors of John Collings, and againſt the legal;repreſentatives = 
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55 N Bak ah of Richard Collings in * the fes tim of KM Anſwer to. the i 
his nephew makes is” difference in the caſe. I. think, ee Oe. 
5 ar the executrix of Richard Collings is intitled to all be 
teftator's fy} Arr $7 the legacies. |-- Under: the excep- 
7 ion of the le Gs, es, Iam afraid the children's legacies ate. .- 
06 finct 60 Ailnelion is made by the codicil, ad  _ i 
the pre is gent ra , andthe other legacies are buttrifles, RES 
Ido not think the teſtator really meant it, but deſigned the ; & Y 
f whole eftate (excepting the legacies to other legatees than the 
ed children) ſhould, in caſe of their death before twenty-one, 
he F £0 to his brother R. C. hut the expreſſion in the codicil 
de does: not anſwer. this deſign; and I am apprehenfive, the 
of yerbal, declaration of the teſtator cannot be admitted as evi- 
iſ 2 ce. 40 explain the Words of the will; but it is proper to 
male the beer kp theſe legaeies fall within be 
WH nas nd go to the repreſentatives of the deceaſed _..._ 
e | 55 died, as I ſuppoſe, intetste; Philippa, a 
, 1 the half-blood, if, the ſo; next of ki, to theſe children, : 
vould, as ſhe ſurvived the; » be entitled. to the fame under 
"the Natute of diſtributions, and her huſband, ſurviring her, 


: Aud being entitled to; and taking admir niſtration to her will, 5 
5 be entitled in her right to thoſe legacies, aud the admini- 8 
Kratos of the deceaſed children will be truſtees for him; 
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_ eligible method-is the defenſive, part: to Jet Piller hu- 2 
band bring a bill. If he does not think fit to do it, and beg 
wms Sarah Collings, the widow,'is forced to bring her bill, 
it muſt \be” againſt the ſurviving executors for an account, MW « 1 
And to de paid what the, as her huſban@'s-executrix, is en- « a 
titled to üsder his brother's codicil and will; and to have c 
_ _ "the queſtion touching the children's legacies" determined by i e 
54-2 court ; and there muſt be proper repreſentatives.of the I - ©* 7 
„ children and Philippa's huſband made parties. No par- A 
| ticular ſum can be charged for maintenance, but only a i b 
1 general allowance craved for maintenance, which muſt be ne | 
- ſettled by: the maſter. afterwards If the ſurvi ving executor | ERR 
and truſtees would bring their. bill againſt all parties, to have | Ele 
their acedunt of the eſtate ſettled, and the eſtate appligd ac- WW chi 
_ cording to the will and codicil, it would be the moſt fayour- “ 
able method for mrs. Collings. Whether in the event ſhe 1 
85 4 is OT or defendant, ſhe muſt ſtate her caſe e. | 
wt 1 * evidence of her vitneſſes. N a> 
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4 teſtator be. AN thereby giyes 5 his facher r and Wotker Dibedericlc 

1 . for 2nd Margaretta Barnerd, the intereſt and dividend of three 
e ciex, gives the = hundred pounds bank annuities of the year 1748, to be 
eee of his | "received by them during the time of their natural liyes and 1 


0 perſonal eſtate - 


V © to bis wife to Of the furvivor; and after the deceaſe of the longer liver. a 
be enjoyed by them, the teſtator gives the ſaid three hundred en 
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© IF ang ities to his brother Diedderrick Barnerd. 
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without leaving any. child by bis wife: and there are living at his death fix brothers of the 
_— wife, five of whom are infants —Mr. Mzezay's Orion, by what means the principal 
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In the pablic TOY and dof the furniture of his houſe, which on 


Sort is now of age; the other hve re: all Bae bt 


fant brothers 
and diſcovery of the perſonal eſtate and effects of her ſaid 


hether the legacy to the brothers would take effect * 


enger, 


ID PE BAD vin ſeveral nia e ve” gives a 

eee 17 eve of aging eſtate in theſe words': / 
Av all the reſt and refidue of my perſonal eftate,'o' 1 
te what nature or kind ſoe ver, I give and TD eqtieath to Wy". Sie. 
&« wife, to. be enjoyed by her Furie r Widowhood. Ang 
ec after her deceaſe or marriage, in caſe ſhe mall have mo 
* child by me, but not otherwiſe, I give all my faid perſonal - 3 
«eſtate to be 1 55 y divided between, all the brothers ar... 0 
le „ 1 


© my ſaid. wife Eleanor Barnerd , who ſhall de fg at the 3 

0 time of her death.“ | * 

Ax p nominates and appoints his ſaid wife bas 2 1 
nerd ſole executrix of his ſaid will, thereby revoking all 1 
former vills by him theretofore made. . „„ Ds 1 
Tu ſaid teſtator ſoon afterwards dies, leaving tlie id t 
Eleanor Barnerd his Yue. and reli, who i is not with 3 
; wa? E faid teſtator died poſſeſſed of ; a very Sethe nbie 2 Ge I 200 
5 ng] eſtate, con 011 leaſehold eſtates of the amount 
of 7ool. per annum, and of conſiderable ſums of mon 


alone i is computed to be of the value of 10 l. -_ 
Tux teſtator's widow has living fix brothers, the een = 


the ſecond brother is near of ag f 
Tux teſtator's widow, as it 3 prehended, is fallen i into. ON 


bes hands, and is very likely (as it is apprehended by her 1 85 5 


| family) > ſquander away, and waſte. the. eſtate of her ſaid _ 
late huſband: to prevent which, the family would; if ad- 
_ viſeable, and it can be done, file a bill in equity, in the 135 


name of the elder brother, on behalf of himſelf and his in- 
gainſt the teſtator's widow; for an account 


_ teſtator, and that the ee may be ſecured, and the deeds, 
Vritings, and other ſecurities concerning the ſame may be 
„ with one of th ers of the court of chancery, 
for the benefit of ſuch of them as may eventually be intitled 

| thereto, in caſe of the death or marriage of the teſtators 
widow. But as the ſame is bequeathed only to ſuch of the 
brothers of the teftator's widow who ſhould be living at the 
time of her death, it is doubted whether ſuch bill can at 
preſent be brought, as it cannot be known which of the 
1 or whether any of them, may ſurvive the teſtator's 
widow: and it is doubted alſo, if the widow ſhould matry, 
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11 7 who ſhould be Ws ng at at he death; though e 98 #1 
- intention, by the firſt} me of this clauſe ſeems to be ik it . 
: this wife. during wi 1 only. Therefore, hether,, | © © 
— withſtapding th d perſonal eſtate is given to beequally 1 
= divided between all the brothers of the Hic Eleanor Bar⸗- g 
ned who hall be living at the time of her death only, 
tte elder. brother may not, in behalf of himſelf and his 
1 © Younger, brothers, file a bill in chancery againft the te- c 
*. t#tator's widow, and thereby pray an account and difcovery 
1 of. e perſonal eſtate and effects; and that I 
ſame. may be {58 and the deeds, writings, and other 
E feecufities relating thereto brought before a maſter, for the 
© benefit; of the parties. who Tay be intitled thereto? and, 
. 1 What ie the beſt, metho or the family to take to prevent 
bite, the teffator's widow from waſting and embezzling the 
due for {aid eſtate and effects? and, Whether the deviſe to the 
1 * brothers will not take effect upon her marriage as well as 
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8 - upon a bill brought 3 the court will 

ecree an account, and ſecure the principal: of the. whole 
reſidue of the perſonal eſtate for the ſake of the limitation 
Over, "though upon a contingency; aud will alſe give direc- 
tigns for pteſerving all the deeds. —I think the intereſt and 
produces is deviſed to the wiſe only. during! her widowhood, 
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and the limitation over muſt take effect upon her ſecond 
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7 th 5 A dee for fifty a a has: 
, the pariſh-chareh of 0 gin church there is a 

chapel belonging; but whether it be a chapel of eaſe, or 
annexed, and whether he or any of his predeceſſers were 
inducted to the ſaid chapel, does not appear; but a report 
only goes that it is a chapel of eaſe, vithout certainty or 
8 thereof, except a bare ſuggeſtion. 

TRE pariſh and chapelry are divided into four diſtricts 
(two whereof lie in the ſaid chapelry), and wardens are 
.. appointed, one for each diſtrict, who act jointly (and not 
1 } both for church and chapel; the inhabitants of 
both whiek' bearing equal rates and proportions towards 
I church and poor; they of the pariſh. dſtinct contributing to 
e repairs and ether neceſfaries of the chapel; and the re- 


the chapelry de towards the pariſn church and their poor, 
and having 
chapel te hear divine ſer vice at, without any difference or 
dliſtinction ; and all this for time immemorial. His 
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but does not perform the ſer vice. 


His not (officiating, 


Ix + 


WHETHER, on the facts fore. 3 33 of the 1 
mid chapelry can, with ꝓroſpect of fucceſs, commerce a law- Qugae 

5 againſt him in the ſpiritual court for his neglect of duty 
aforeſuidꝰ or, What remedy may they have ig ohlige him 
to officiate therein? and, if ng ſuch action Will lie agaiuſt 


ſuit 
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to which there 


; > Hef of the poor there, in Hke manner as the inhabitants of | 
equal right to-make uſe of both church and „ 


prede- 128 
Feſſors, tne out of mind, "officiated . every Sunday in the 

as Wellas pariſti-ehurch; and performed alkreli- „ 
| burying # and the-preſent-vicar 

. 55 did the Tame untit about fourteen years ago, when he diſ- 
eontipued it, pretending it is a © chapel of caſe, and not 
by law ſo to do; fince which time they have been 
deſtitute of divine ſervice. i in the ſaid-chapel; and notwith- 
he has been yearly paid and 
"all the wvicarial / tythes within the ſaid chapelry, 1 
oy He. i ane ire, <a 
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him; Whether he is not reſponſible at law for the tythes _ 2 


3 received by him in the "x 
ee . there N a 


_- 5 „„ CHAPEL. : „„ 
© Anfwer. | 2 a conſidered the above written 0 aſe, 5 am of 
= opinion, that ſince it can be proved thatdivine ſervice hath 
— been performed every Sunday in the church as wellas th 
Chapel for time out of mind, till the preſent vicar tho 
mme diſcontinue it ſome years ago, he may be profecuted 
= ”Y 5 in the ſpiritual court for neglect of duty in that particular, 
RE and may be obliged to officiate every . in * e 
1 5 * his 8 have done beſore bim. EQ 0. 
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* and then took it don thirty years aa. 
the N a Bur very lately, one of the lords 1 ke the 


WY of the parih— habitants of the townſhip where it Rood propoſed. to buile 
een | new: chapel, and applied to the rector of the. pariſh, who 


ans may be on certain conditions contained in another paß 


berport 2 


nation ſuch 
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'fide of a large ' pariſh, and at the reſtoration was uſed 


eee diſcontinued, and became ſo ruinous, that mne lords of the 
without the manor, it being built on their waſte, firſt uſed i * 85545 an 


200 conſented on conditions; and: difliking the petition drawn 
ee the to the hiſhop therein, got a new petition drawn. as:from.the - 
Eno 1 lords) himſelf, and the inhabitants; and propoſed £0. ſign, 2 - 
_ = . ſigned by the lords and inhabitants. But one of the va - 
man to withoat his or any one's ſigning the paper containing the 
ies id condition getting the rector s petition (though not figned 
* + ora by the rector), got by it the biſhop's licence to erect the 


now erected againſt the rector s will, and againſt the conſents 
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party or parties praying ſuch PT tan "ought to oblige 
Themletres and theircheirs to ſupport the fabric thereof, and ES 
to provide. a reaſonable: maintenance. ſor the clergyman that 
hall officiate therein, that their chapel may not be burthen- 
ſome to the mother- church. But in caſe it has formerly 
been a chapel of eaſe, and ſupplied by the rector or yicar, | 
in ſuch caſe the ordinary not revive the old duty; but not 
otherwiſe: and e me Ov: formerly repaired muſt e 
ein do it. | V e e , 1 
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tors, adminiſtrators, /or;alligns,.1 to the uſe of. 
their heirs, executors, and adminiſtrators reſpeRiycl 2 
in trult nevertheleſs, and to the intents an urpoſes 
hereinafter: mentioned; upon truſt that they, their 
heirs, exeeutors, and adajiniſtrators; do permit and 
ſuffer my ſaid brother Thomas Alanſon to have, pof- 
ſeſs, and enjoy all that my meſſuage and tenement, Vl 
Weſtleigh, in the ſaid county, in poſſeffion of 


thereto belonging, for and during the term of his na- 
tural life; and from and after his deceaſe, I deviſe 
© ſaid nepbeu Robert Alanſon, ſecond. ſon of my ſaid 
brether Thomas, for and during the term of bis natu- 
ral life; and "Hi and after his deceaſe, I deviſe the 
ſame premiſes to all and every the ſen and ſont A the 
body of my ſaid nepbew. Robert Alanſen lawfylly.to.be 


—_— 


begotten 7 and to the ſeveral and reſp pecuve heirs males 585 
© 


of theft veral bodies reſpeQively la 
gotten, as they ſhall be in Teniority of aße and pri 
rity of birth one before another; the elde of ſuch 
ſon and ſons, and the heits males of his body ernie 
to be begotten, always to be preferred before th 4 | 
ounger of ſuch ſon, and the heirs male of his dy © 
Hufully to be begotten: with divers remainders 
Thomas, the father, 
Robert, the ne- 


ully to be be: ; 


rſons in like manner. 


firſt and other phew of the teſtator, enters, upon his the teſtator's death, | 


der to the uſe 
of the ſame 


Mr. 


_ and hath ET the ſame about four years, ny now 5 
unmarried. 5 3 | 
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ively' in tail nale remain ler 75 the uſe of tri ade in 8 | 
. AZAKERLEY's OptNION, Whether teſtator's eldeſt ſon could, with 1 15 
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BY Will the {on,. when born of ſaid Robert, or: any. nher | 
55 4 defeat any act that ſaid Robert can do? I 


7 with reſpeA to that, it does not appear how theſe ſubſe- 


. 1 teſtament in pr duly: executed (of. this coined 10 hes”. 


e agaſtet the determination of that eſtate, to the firſt ſon vs after, tio 9 


tdi the uſes of his will deviſed all his real and copyhold 1 to his wife, her heiss £2 


5 1 i athe will im Gf boeh 3 axto ſaid 4 Robert, _ b 
8 to ſupport, the contingent. remainder to the ſons of ſaid „ 


Robert, the nephew, from being deſtroyed. r ; 
and common recovery wherein. he is. youched? If not. ] 


next remainder. man, . bave title and richt .& to enter wy F 


THIS. being a limitation only of the 15 eflates 4 Auſorer. 


the legal eſtate of inheritance being i in the truſtees,” 1 am 
ok opinion, that Robert, the nephew, wha | is only 8 
for life of a truſt eſtate, cannot by a common recovery 1 


bar the contingem remainders, nor by any means pre- 1 
vent them from taking place when they ſhall happen; WD”. 5 


5 much leſs can he bar any remainders in being. That 
he could not do, if it were in the caſe of a limitation of _ 
An eſtate at a4 and if there were any one. remainder 


in being for life, or any greater eſtate, ſuch a remain- 
der would ſupport all contingent remainders ſubſequent 
to it, even if it were in the cafe of a legal eſtate. But 


quent limitations are; nor is it "it necollary, for it Rabens, 


= think} on the contingency Fans e e. 


5 ed, though all of them ſhould be contingent remainders. | , 
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of Cambridge, widow, decealed, by ber ht, pell, 15 759. 2 


date): gave and deviſed as follows: ** Iten, I give, de- feebold aud 


_ 55. viſe, and bequeath all my freehold and copy hold e2pyanld 
o eſtates to her 
0 lands, tenements, and hereditaments unto my grand- phy ps 


% daughter Mary Collet, an infant, for her life; and ter for life, 


er firſt aue 

= other ſons, and the heirs of their bodies reſpectively 1 and for want nr her 
daughters, as tenants in common z and for want thereof to L. N. his heics and wl 
3 aſſigus, for ever. — The grand-daughter entered, and continued poſſeſſed, and f 7 
age. L. N. the reverſioner, by his will without ſurrendering his copv hold eſtates 3 I 


and affigns, and died.—His wife afterwards. marcied F. G- Mr. Jounso8's al 
Orim10x,. Whether the grand-daughter was tenant in tail, and ea by fine or. 
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5 or was intitled to in reverſion under Mrs. Heath's win. 
=_ Fa 5 No rx, lt is ap prehended by this devife of all his r real 

A 2 | "fires; not only all the lands be had in poſſeſſion, | but : 
=_ 555 LS thoſe he had the reverfi ion R 2 te co- 


_ ing any act that ſh; 


* 


ENT DOSY 8 


Mes. Heath © mn „ k ber body lawfu 


? made a ſur- % ol His body 3 and for want of ſuch iſſue, to the ſe- 


5 5 8. . ond ſon oF her body ſawfully te be begotten, and the 


4 heirs of his body; and for want of ſuch iſſue, to the 

3 * 5 1 5 thick fon of her body lawfully to be begotten, "2nd the 

3 b beit ok his body; and for want of fu . 
de feu, afth; nd fixth, and all And every {other ſon 


1 iſluc, To the 


„„ and fons of her body lawfully; to be begotten, and the 


* . heirs of their reſpective body and bodies. lawfully iſſu- 


. 1 4. ing, to take according to their ſeniorit I 5 2 
* 2 ge of birth, the Elder and the * n ben 


1 =. 5 * always to take and be preferred (before the 1 5 5 
EW anchthe heirs of his body; and for want of ſueh iſſue, 
4 „tf all andeveryithe daughter and daugbters.'of- the 


% hody of my ſaid grand: daughter lawfully ifumg,. to 
© be 3 divided among them as tenants in common, | 
, and not as joint tenants; and for want of fuch iſſue, 
« to my ſon-in-law Luke Norfolk, of Cambridge: afore- 
* ſaid, confeRioner, His heirs and aſſigns, for ever.” 


And ſoon after died, without alteting or re voking the 


2 — 
\ 


| Woes 5 fame 3 upon whoſe death the ſaid. Mary Collet, the in- 
fannt, was admitted to the heel part, and has ever 


— fince been i in the polleffion « ol the faid copyhold: ugg free- : 


E o 5 ay, 1740. Tak ſaid "PO Norfolk by his lat will eee 8 
in writing, duly executed (af this date, the ſaid. Mar 7 


= * "2 3 Heath being dead), deviſed in the words follow ing: 


« Firſt, I give, deviſe, and bequeath unto Elizabeth, 


8 my dear and loving wife, and to her heirs, exectitors, 
| | «© adminiſtrators and aſſigns, all my real and perſonal _ © 


4 eſtates whatſcever and whereſoever; and ſoon * 
died without altering or revoking. the ſame... ge 
ſaid Luke Nor folk made no ſurrender to the ufe of lis 
will, either of the copy hold eſtates he had in poſſi on, 


£1 1 hola: | "NO Og FB get + 
4a Tux faid Mary Colle hath fince'a 120 
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ur ſaid Elizabeth, hne devitte of her Hite. 


x; = Mr. Luke Norfolk, is 1 — — intermarried with- ont TI. 1 
- = 50 | mothy Graves, Gent. and ſhe and her Huſband are 


__ ready and willing 1 with the faid Miſs Coltet in do- 


uy to Werben ieh mb Kites 5 | 


ed ber; fl Wage,» 4p 


3 be thought neceſſary to bar the | 
=—_ lte al of the ſaid i freehold. and rs agg 
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and Elizabeth his ſaid wife (the deviſee of faid Luke 


named in the ſaid Mrs. Heath's will) can, by fine or re. 
covery, or by any and what other means, bar the eſtate ' _ 
tail of the ſaid freehold and copyhold premiſes, and ſet- - 

tle the fee fimple of them, or N WE ron * xe es 

: in the ſaid Miſs Collet *. 3 


"nt ©; 


conrinenxr REMAIN Foil 


2 the K fee imple rat in Miſs Callet, ie; 4 not „ 2h I 
In her power to do it of herſelf.  Goodright v. Pullen, | - oY. 
ef Al. 2. Stra. 729. 0 Ld. Ne 1437. Coulſon 8 


- -Wauz Tres Miſs Collet tack an alice tail,. or ants an Cs. 
inte for life, under the will of the. ſaid Mrs. Heath? 


N Coulſon, 2. Stra, 11253. 


and if the former, Whether Miſs Collet alone, and 8 | = '1 


the latter, Whether ſhe, in conjunction with Mr. Gres I 


Norfolk, who was the remainder-man in fee fimple 


A8 Mary Heath was feiſed of freetivld and Py” Anſwer, ED .Y 


8 Gs and ſurrendered the copybold to the nſe of ber 
. will, and having deviſed all her freehold and copy hold | e 
| eſtate to her grand-daughter Mary Collet, an infant, 


for life; and after the determination of that eſtate, to 
the firſt ſon of her body lawfully to be begotten, ang 
the heirs of his body; with like remainders to her ſe- 
cond, third, fourth, filth, fixth, and all and every other 

ſon of ber body lawfully to be begotten; remainder to 
all and every the daughter aud daughters of the body of 11 5 1 
che (ald Mary, as tenants in common in tail; remain ; = 
der to Luke Norfolk i in fee; ; and as the ſaid Mary Collette = 
has fince attained twenty- one, and is unmarried, I -. — | ñ ³ 
think clearly, that ſhe is tenant for life only; and th kt 
all the remainders limited to her firſt and othef ſons, and , 
to the daughters, are all contingent remainders; and 
ee he may by law bar theſe. contingent remainders N 
before they ariſe, yet ſhe cannot bar the remainder r mb 
in fee to Luke Norfolk, EY was ; veſted i in bim, and 1 
e 3 — = 
Tuouck a court of 3 has N feine 1 
e want of a ſurrender of a copybold eſtate in favour of — 6 


"creditors, yet they have not, I think, done it for a wife | => 
"pans the. heir at law, who would be diſinherited there. e 5 1 3 3 
by, or for younger children againſt the elder, to make | = 
em in a better condition than the elder; ſo that, 3 a 
think, as Luke Norfolk made no o ſurrender to the uſe of „ 1 


? ; 8 RY 
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| | Y  conTINGENT REAINDERS. N 
au. Ute, no \ part of his copyhold eaten, hers in . „ 
= " ow or reverſion, : paſſed to Eliz abeth his wife, fince yy 
=. Ps 5 married to l Graves, but deſcend t to MAHAL at 
— Sz f be. . 8 

1 *NorwirhsranDinG. the reaſons. ele at 6 of 
oo 729. and Do. Lord Ray 1437. and the _ 


not an eſtate tail, but for life only; and 1 think that 


A 1 queſtion. 1 15 ; 
: „ Caſe of Ghodright hol Pullen is 1 : 4 uk 


and his heirs for ever, remainders over. It ; is a rule i in 
law, that where an eſtate is made to a man, and after- 

5 wards, to limit the quality of the eſtate, a further limi- 
5 tation is made to his heirs, or to the heirs of his body, 
-  » Imtheſe caſes the heir or heirs of his bod y ſhall never take 
Rn py as purchaſers, but by deſcent ; for a man can never 
make his right heir a purchaſer, without departing with 
„ b. If a man makes a feoffment to tlie uſe of himſelf 
for life, and then to the uſe of the heirs males of his bo- 

dy, t this is a good eſtate tail executed in himſelf. "The - 
_ anceſtor bearcth in his body all his heirs, et bæret eft 
pars anteceſſaris + and this is the true reaſon of the Caſe. 

of Goodright and Pullen; for there the eſtate for life be- 

ing coupled with the remainder. to the heirs males, 


9 


= eecuted. So in the Caſe of Coulſon. and Fellows, 
5 Strange, 1 125. the deviſe is to the grandſon for life, and 
alter the determination of that eſtate to truſtees, _ 


of his body lawfully begotten, with remainders over. 
% This differs nothing from the other calc, ſave only the in⸗ 


* . 2 


the whole fee. See 1 Co. Shelly's Caſe, Co. Litt. 


gent remainder, but. the eſtate was an eſtate in tail ex- 


other, 2. Strange, 1125. 1 1 think that Miſs. Collet has | 


2 to 4. for life, and aſter: to his heirs male of his body, - 


1 formed an eſtate tail executed in A. by which he barred . 
5 _ the remainders; and in this caſe there was no contin- _ 


5 
# 


neither of the e eited do in 8 v. affes the caſe in 5 


* 13 + . 
the life of the grandſon, to preſerve contingent. remain!“ 


ders; and after the death of the grandſon, 7 he ir 


8 terpofition of truſtees Y during the life of the grandſon, to = = 
preſerve ee n ; but Ls the determination 1 
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of the, court.it did not differ at all. The, 1 0 
ttuſtees to preſerve contingent | remainders ſcems to be idle 
and uſeleſs, for it is to preſerve; contingent. remainders, 

+ . where there are no contingent remainders to he preſerved. 
This take to be the reaſon, though not expreſſed in the 
Book. The words beir of- bis body make_no. contingent 
15 remainder; nor is there any contingency, for every man 
carries his heirs in his own body. The perſon who drew 


. 


AIN pars. 


the will did not know what a contingent remainder was; 
if he had, he would have made the will thus : ha To the 


's 66 grandſon for life, remainder to truſtees to preſerve 


or contingent remainders; remainder to the firlt; and 
and other ſons.” Theſe are truly contingent: remainders; 5 
as it is contingent whether there ſhall or ſhall: not be anyſons. £ 
And in the caſe in queſtion it would have been proper, as to 
| the frechold eſtate, to have interpoſeda remainder to truſtees 
to preſerve contingent remainders between the eſtate for 


life and the eſtate to the firſt ſon z for want of which I think | 


Mrs. Mary. Collet, with the aſſent of Timothy Graves, . 1 ef 


and of Elizabeth his wife, the remainder-· man in fee, Dy 


| may bar theſe contingent remainders limited to the firſt 
| and other ſons and the daughters; and that ſhe mn 
without their conſent, bar theſe contingent remainders 5 


but then ſhe will forfeit her eſtate to him in tremainder. 
But as to the copyhold, I think the freehold in the lord 


of the manor of the copyhold will he ſufficient to preſerve. . 5 


theſe contingent remainders limited i in Mary Heath's will 
till they ariſe; and that neither Mary Collet, nor be 555 


heir at law of Luke Norfolk, in whom. the reverſion ” 5 5 
the copyhold is, nor any other te can bar theſe e 
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_ tingent remainders. 


Veen the whole, I"think; as bs" to. the debe tber — 
8 - "Mary let, together, with Mr. Grayes and Mabe - | 
his wife, may, by ſins and deed to declare the uſcs, bar 
all the contingent remainders; and by the ſame deed the 

the uſes of the fine may | be declared i to enure to the uſe 

of Mary Collet i in ſee, or, as ſhall be agreed: 3 OT: 5 

greater ſafety, a tenatitts the recipe may be made by 

755 the fine, and a recovery ſuffered n the . and 
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bor life, re- go within the de pe of 


4 5 mainder to o the be 
= 7 uſe of the firſt,. my deceaſe, hy proper ways and means in the law, 


E 1 8 * ice were purchafed by his late father S. K. devcafod;; _ 


WW refiator's death; and Efter the frevious Timitations — 
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1 covery | 
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14 e over Mary Cofet, and "the t' uch Pier 
Graves ati his wife, and the uſt to be declared to Mary 
oller fee; or as ſhall be otherwiſe agreed upon. . 
Mary Collet is a bare tenant for life, and as a tenant 
for ſife commits a forfeiture of her eſtate if The levies a 
5 With proclamations, or fuffers a recovery, I adviſe 


er, previouſly: to ſuch fine and recovery, to demiſe all 


= 4 "frechbtd for 99 years, if he ſo long Hives, to ſome 
. © Henk, At a pepper-corn' rent, in truft for herſelf. "By. 
this means, if there ſhould any ' queſtion ariſe about a 
\ forfeiture of her eſtate, it will only be a forfeiture ſub- 
je t to the term which is in truſt for tierfelf.” "This ee 8 
ET. 1 5 9 adviſe-to | tenants for fe. e e 
ä 1 


Ca ** will 1 duty cients —Y 
= A \ Caen 4. de- A b.. 1730. ſence of three witneſſes, S. . 
=_ - 280 * 5 of London, wmerohant deviſes as follows: Iten. I do 
E and their heics, ©© gives devide, and bequeath unto. C. R. and my ne- 


tual ad- ic 
mol Spe all that my perpetual. advowſon of the reQory of B. 


_—_ refory of B. > © in the ſaid county of Northampton, with, the appur- 


after certain <©-tenances, upon truſt to and for the ſeveral uſes, and 


dies which af c te preſerve the ſeveral eſtates and contingencies here - 
= RAD * in-after-metioned 7 declared of and N 
4 pir to the. l 


ſe of J. V. ſame; (that is to ſay) in caſe my nephew & | 
1. 1 y 12 calendar months next after 


and other ſons ©© Make glebe of the tloſes formerly called Winter's 


of 7. u. in , Cloſe, the houſe cloft and orchard formetly called 

"0 8 8 abs, aw. « Weſt's, with the houſe cloſe and orchard: formerly 
3 n ; ; | 

Wand upon muß:: called, Robin's, oy A. 2 7 of oommon- field land 
det the ad commonly called Bickit” 


iece, and which all lie 


3 B. = c found 6r feat the ſaid parſonage-houle ant yard; dd 


= duly preſent to which this aid father: promiſed e n e 
. -theſ, id rectot . ol USES 6458 i $9, n 
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ee happened to die before he performed the ſame. And 
“ alſo if my ſaid nephew S. A. ſhall, within the time 
£6 aforeſaid, regiſter or enter the ſaid ſeveral picees of 
„ land in the terrier of the lord biſhop of Peterborough's "3 
% Records/as glebe belonging to the ſaid church of . 
_£© (as I verily e bee the ine of the - 08 
c late civil wars in England), then, and upon his fo 
« doing, they the ſaid G. R. and my nephew T. W. 
«© and the ſurvivor of them, and the heirs and aſſigns of 
« ſuch ſurvivor of them, ſhall ſtand and be ſeiſed of the 
c ſaid perpetual advowſon in truſt to and for the uſe 
be of my ſaid nephew S. H. for and during the term of 
e his natural life; and from and immediately after his 
„ deceaſe, then to and for the uſe and behoof of the 
4 firſt, ſecond, third, and every other ſon and ſons of 
e him my ſaid nephew S. K. lawfully to be begotten, 
% and the heirs male of their bodies, ſueceſireiy in 
% tail male. But in caſe my ſaid nephew S. K. mall 
e neglect or refuſe to make the ſaid houſes and ſeveral 
„ pieces of land and premiſes glebe, and enter the ſame 
% as ſuch in the ſaid biſhop's terrier, within the ſpace 
, of fx months as aforeſaid; or if he ſhall have made 
ee the ſaid houſes and pieces of land glebe, and die with - 
r cout iſſue male of his body lawfully to be begotten; 
„ that then, or in either of the ſaid caſes, and upon my 
nephew . W. paying or tendering to be paid to mx 
4 ſaid nephew S. K. or his heirs or aſſigns, che value 
t or ſums of money paid for the purchaſe of the faid 
_ #6: houſes, lands, and premiſes by his ſaid father, then 
“ and from theneeforth in truſt that they the ſaid C. R. 
„% and my nephew 7. V. and the ſurvivor of them, 
0 and the heirs and aſſigus of ſuch ſurvivor of them, 
mall ſtand and be ſeiſed of the ſaĩd perpetual advowſon 
t in truſt to and for the uſe and behoof of my ſaid ne- 
= © phew V. for and during the term of his natural 
lie; and from and after the deceaſe of the ſaid .. 
e then to and for the uſe and behoof of the finſt, ſecond, "© ñ ꝶrñkñÄ 
5 e third, and every other ſon of him my faid nephew _—_ 
EE lawfullyto be begotten, and the heirs wale 
0 of their bodies, ſucceſſiveſy in tail male; and in dead 
e fault of fuch iſſue, and upon the condition afeteſaidlß, 
4 then to and for the uſe and behoof of my {aid:mephew 
IF. for and during the term of his natural life; and | 
from and immediately: after his deceaſe, then to and 
for che uſe and behoot of the firſt, ſecond, third, and 
every other ſon or ſons of my ſaid nephew Wi; and _ 
een evo lng es / WT 
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Za . for the eonveniency and delight life, and likewiſe 


RT, Tax teſtator's nephew. S. K. was \preſented, * a - 
| and was incym- 
bent thereof during his life, d in his life-time punc- 


| conTinonyr REMATNDERS. 


46 © the hoes male of thelrbodics lvwfull to be: * 1 


EL ſucceſſively in tail male ; and in default of fuck iſſue, 


e and upon the condition aforeſaid, then to and for the 
* uſe and behoof of my ſaid nephew T. V. for and dur- 


e ing the term of his natural life; and from and after 


c his deceaſe, then to the uſe of of the firſt, 


e ſecond, third, and every other ſon and ſons of my 
e ſaid nephew 7. W. Tawtal 

c ten, and the heirs male of their bodies, ſucceſſively 
de im tail male; and in default of ſuch iſſue, then to 
& and for the uſe and behoof of the perſon which ſhall 


e be then the next female heir to me the ſaid S. V. 
486 for and during the term of her natural life, and after 
et her deceaſe, then to her heirs male; and for default 
of ſuch iſſue, then to and for the uſe and behoof of 
the right heirs of me the ſaid S. M. for ever. And 


. upon this further truſt and confidence, that the ſaid 


4 G. R. and my ſaid nephew T. M. and the ſurvivor 


CY 
or 


of them, and the heirs and aſſigns of ſuch ſurvivor of 


them, ſhalt and do in due time nominate and preſent 
e to the ſaid rectory or living of B. from time to time, 
or as often as any vacancy ſhall be or happen, ſuch 


7 perſon i in holy orders, pins duly qualified to take and 
enjoy the ſaid rectory, as my nephew S. K. during 


„ bis life,” and the heirs male of his body after his de- 


4 ccaſe, and ſuch other perſon to whom the ſaid rectory 


4 ſhall hereafter deſcend or come by virtue of the limi- 


1 tations afqreſaid, ſhall by any writing under his 


c hand and ſeal executed in the phone: of and atteſted 


c dy two or more credible witneſſes, direct, nominate, 


_ <©-and appoint; it being my intention that the ſaid rec- 


c tory and parſonage ſhould continue in my family: 


* firſt, to the ſaid S. K. and his heirs. male, on te 
© e and as herein before is mentioned; and in 
default of ſuch iſſue male, then to go and continue 
„ in the family of VV. as the ſame is herein before limited £1 


“ and ſettled ; foraſmuch as I do intend: (God willing) 


t make the ſaid rectory and parſonage - houſe as plea- 


e ant place as any man need to go to or reſide ol 
& either fortrecreation of health, as beings provided with 
„ every: thing that can be reaſonably wiſhed for, both 


5 ot a value or competency ſufficient. IP" 8 
e in his life-time to the rectory of 


tuall com oy with the terms conditions Ou * 
the 


5 


lly begotten, or to be begot- 


- 


the mill of making the 5 remiſes thereby directed ate , 
Ic 


 fandwponis, that the truſtees G. R. and 7. V. named 


conrine ux nPMAINDERS. TE 


and entering them as fu inthe N of ens e 


terr ek... 

ON the ſaid 8. K. 5 1 kent ite male. tht 1 12 8 
tator's nephew, M. W. having alſo complied with the . 
terms in the will as to him, preſented the care incum- 
=_ and i is fince henry without illue ; 


: 8 


nor ixthere =; probably of 5 Having 2e 1 


a ; "<p 5 fp 

IT is PTR the teſtator's $ intention, e in 
' his will, that the teſtator's nephew'F. V. ſhould be ie- 
nant for life, and that the ſon of the teſtator's nephex 
T.. deceaſed ſhould be tenant in tail; but it is now pre: 
tended on the behalf of 7. V. that by the operation of . 
the above he himſelf i is tenant. in tail of the above ad- 5 
von fon. „ 7 
"Tazxzrore, What eſtate ind nat have the ſaid Quere. 
J. V. and the ſon of T. reſpectively in the ſaid advow-. 
fon by virtue of and under the above will? and, ers Fo 
ther J. can defeat the fon of J. of the right plainly in 
tended hon by the teſtator i in and by the ſaid Will!” 


d which Mr. J. V. 5 webs adriſedto Mr Booru's 


Tut gro 
oi I 


in the will; were mere inſtruments or conduit-pipes: won 
tranſmit the legal eſtate to the uſes in the will, /but-took | 
no kind of legal eſtate or intereſt thereby; and that con- | 
+. ſequently the teſtator meant to deviſe, and did actuallß 4 
deviſe, legal uſes and eſtates to the ſeveral perſons ghe 
made deviſees of the advowſon of B. here mentioned. „ 
From thence it ĩs inferred, that Mr. J. M. the preſent i 
owner of this advowſon, is tenant for life, with a con · 
tingent remainder to his firſt and other ſons ſueceſſiuely 
in tail male; and there being no eſtate limited to.truſ- - 
tees to preſerve contingent, remainders, M. J. „„ „„ 
to have been told, that he can not only deſtroy the con- = | 
tingent remainders to his firſt and other ſons, but can, | 
alſo bar and defeat all the ſubſequent remainders. 
Bur, firſt, it is very far. from being clear, that the, >=; 
| legal eſtate is not in the truſtees R. and V. or in the for- ,. - 
_yivar or ; his $ heirs; ; tor there i is a partieular truſt . „„ 
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| CONTIXGENT, AEMALNDERS: | 


in thn: which ie, to nominate and preſent. from; time | 


d 

5 to time ſuch petſon and perſuns ( in holy orders and © qua- Bo 

3 EE. „ lißed) as his ſeveral de viſees from time to time by any | 2s 
=_ 0 1 undef their hands or ſeals ſhall direct or appoint; 1 
= 6 and this they cannot do unleſs his. will: is ſo conſtrued as | ten 
. Wc 5 to give them the legal eſlate i in es N and if they! have the | wi 
= "ad eſtate infre; that is ſufficient to ſuppot the contin- M- 
gent remainders, which in that caſe wilt be only equita- = 

ble contingent remainders; "and courts of equity do not 25 

5 allow equitable contingent remninders to Ys, Seltrpyed © _ it 

Ds 5 ” | the tortious act of tenant for life. "Eg | 0G 

Bur ſuppoſe the ſail N. and #: took no legaliolates, | FM 

+ ans ſuppoſing Me. F. M can deſtroy thè cohlingent re- th 

miner! to his frft and ther fons, it wilt lot follow that by 

be can deſtroy the ſubſequent. remainders, unleſs Hey, "06 


are contingent alſo. But the caſe is quite otherwiſe Ir 
"ep for the next reniainder/is to. Mr. 7. Mais firſt ſon; 4 
and he baving left a fon; that Toit! has a veſted remain= | © 
der, and he is aQually 7 tenididder-man in tan frale; an d 
| ſhould Mr. J. M. levy a fine to bar and deſtroy the con h 


tingenk remainder, this would work 5 We ee t 

to determine the partitular eſtate on which the eontin- To 

= gent remainder depended and though: it might deſtroy =» 
tths contingent remainderg yet itwould-givedauſc of en- © 
try or claim directly to the ſon uf Mr. Nn ne ie the. WW /* 

next actual remainder mam in fe, and who, conſe-ft * 
quently, bas the next right to take allvantage of the for- 
feiture⸗ I think verily that Mr. J. V. will be better ad. 

. viſed than ta cndeavout to deſtroy the poſſible right which | 


any ſon of his may have to the benefit of the teſtator's | | | 
deviſe ; but if he ſhould, I am clearly of opinion, that 
he cannot thereby e e Ne of 885 _ of: 


%% Toby: ir 
reli, 8 as: 5 5 00 07 noork. 
131 Fan. 1769. 3 


Nor. This ug deviſe of ol adronſon that lies in 
. grants a andnot i in LT” „ 23} aft OAGE 62 


t "Ms, 55 V. maſk be. now. 3 5690 that be is not Mr. BooTu's 


= . attempted by ſuffering a recovery to defeat-/his neph "TP « * 5 l 
hu; it will not be thought extraordinary or unjuſt that- the TT 


ot nephew ſhould file his bill to have his title eſtabliſhed, e f 5 


_ 2 have the uſes of the recovery - deed declared void, and 25 8 wy icon; ved 


22 


: „ in his uncle's (Mr. J. M.) hands, and t „„ 


7 


* = 
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but the court will oblige him to make ſuch diſcovery; and 


* 


* 
. 


F 


manz but as to the bringing the deeds before thecourtand - 402 2 . 


* 3 1 1 ge 
* 2 ON le OK 
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ctetion; and the court does not always, as 1 apprehend,. N 


0 et, 


5 1 is no having acceſs to them in the hands of a r 
matter -without ſome expenet; and to get an order after 


; the death of the tenant for life to have them delivered 

„ over to the remainder-man,. will be attended with more „ 
expence and a great deal of difficulty. I ſhould hope, 8 

that by the intervention of the mutual friends of. Fo, | 5 | 
= = mi, ſome expedient might be hit upon to prevent as 

Vell theſe expences as any fütüre differences beten 155 | 

"ak near relations, 1ft his 

_ muſt be enen, J 


1 bree. 115 5 Fee * voor. FL 
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as WW tenant in tail, but ſtrict tenant for life under his uncle's 12 
ne will, for his counſel agrees it to be ſo. Now, as he has fame. Caſe. w_ 


do have a diſcovery of what title-deeds, papers, andevi- |... 


Þ © decree that to be done. The leaving the deeds i Te ths. oben the 
_ = _ bank of an; indifferent perſon i is much more eligible, „„ 


5 . corn r enein bens. 1 8 Wn. 135 
ne Ms. 7 W. ſuffered 2 recovery ; ; e which Mr. 5 


a- Boorn einen was an 8 3 ,, 
985 5 . Pa "wy „ YO 9 8 3 5 ; 


. 


them produced and depoſited with the maſter. No doubt e = 
to deliver a ſcheduleof ſuch deeds, Sc. to the 1 lmao, in: e pris 


depoſiting them with the maſter, this is a matter of diſ- | + ith Wee 
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Was the beſt TH following advertiſement, via. To be ſold by aucti- 


- five guineas, «<"afternoon, | 4 freehold” eſtate,” ſituate at Ryford; in 
in part ofthe 4 the pariſh'of 'Weſton-under:Penyard, in the county 


ne „to the 
3 e 'sagent, *©-ticblats may be had of Miſs Skinn, at Mr. 'caver's, 


| who gave him 2 5 Rauer near Briſtol; or at Mr. John Wor- B 


” chaſe was ws 4 


che ſtatute of years, two of which are expired, w 


£ dompellable to (fince deceaſed) as the beſt bidder, at 12251. who then 5 
0 85 * paid Worgan five guineas in part of the purchaſe- money, 


„ : 
- % = = 
3 . 


8 pe FN te abate out or e of the oY 7 


1 8 I April, 1764, and in ſeveral ſubſequent Journals, be- 1 
Leustien, 4 B. tuen that * the zd May following, was inſerted 8 © 


bidder for it, iT 
and paid . 2 SR 
the l *in Roſs, be 


EY) 
* 


hurſday the May, at the King's Head, 
between wt hd of three and five in the 55 


8 


Purchaſe: mo- ccf ereford, of about the yearly value of 4 .— Par- 5 | 


eee 70 , at Poolwag near Colford.” —Accordingly, on 
8 Janie 8 he. May, the id Wegen (who is agent for Mrs: g 
1 5 hose eſtate it was came to the King's Head in 


ver completed. Roſs; ane ſeveral perſons. appearing there as bidders, 5 - . 


* 5 


57 5 ur 5 b his Worgan, as auctioneer, ſet up the eſtate to ſale, r 


. will, deviſed read t the fol lowing paper-writing, vix. % To be fold KU 


this eſtate to 4 by aus ion, this 3d May, 1764, Ryford Eſtate; con- 


= | remainder to me Gifting o of a good manfion-houſe, large fertile garden, 
F. F. for life, © fourteen actes of meadow /twenty. acres of orcharding, 


r to . fiſt y. five acres of atahle; by meg 1 11975 1 3 [- 5 
2 5 24 ©" a-year, out of which 58. is annually paid to t F 
8 * © poor, 3 allowed by the landlord. This eſtate is 

? 5 
| beirs of the bo. nov ſet vp at the 1655 price that can be thought of, 
3 one khouſand guineds- Whoever thinks pro- 


F. remain- 6 per to bid for it muſt advance l. each bidding; and 


ER % whoever a os on has che a 75 his 
PINION, „ biddin uſt pay down the money in ſix wee $ time. | 
Whether the 6 e a” contiguous leaſehold eſtate, of 8I. 106. 
See e“ per year, held under Mr. eee for twenty-one | 1 

ich leaſe will be 
Frauds, as the cc. aſſigned to the purchaſer of the free hold gratis.” 


perſonalrepre- + Wu Euro, after ſeveral biddings by divers perſons, | 


the teſtator are this eftate was ſtruck down to William Merrick, Eſq. 


read, and Worgan wrote the following receipt for the ſame. | . 
2 of equi- under the paper-writing he had fo read, and gave both 
would aid to Mr. Merrick, viz. '** Received, May 3d, 1764, of 


e intention 


| of William Merrick, Eſq. the ſum. of five guineas, in 

FW E 8 © part of 12251. the purchaſe ſum of Miſs Skinn's eſtate, 
the cſlate in at Ryford, in the pariſh of Weſton, in the county of 
= _ e * ſold this nag; by auction to the eee. 1 
A | mee 15 


\ . 


2 £73 
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5 5 5 3 „ 5 Re. : | * Fig : 0 5 128 
I Merrick. Received per J. Worgan.” And the following... 
note or memerandum appears in Mr. Merrick's own hand- 


writing in his pocket-book, viz. *© Thurſday, 3d, went 


5 


other agreement in writing for the ſaid eſtate was 
or executed by the ſaid parties, or either of them.” 


„ to- Roſs; paid Mr. Worgan, in part of purchaſe- 
, money for Ryford Eſtate, 5]. 58.”—But no article or 
higned. 


"Ms. Mzxrick, by his will dated 3d Nov. 1964; 


in writing duly executed, deviſed all and fingular his 

5 meſſuages, lands, tenements, and hercditaments what 5 
ſoe ver, lying in the pariſh of Weſton-under-Penyard, in 

| _ the ſeveral counties of Hereford and Glouceſter, to his 

mother, Mary Merrick widow, for her life; remainder 
to his couſin, Thomas Hopkins, for his life; remainder  -- 


to truſtees to ſupport contingent: remainders; remainder 
to the heirs of the body of the ſaid Thomas Hopkins, 
with remainders over; charged, nevertheleſs, with the 


* 


7 payment of 600]. to the 


rſons therein- named. And 

© Tus teſtator thereby alſo deviſed ſeveral other freehold © 

- eſtates to divers perſons; and then bequeathed the rents 

and profits of all his leaſeheld eſtates to his ſaid mother 
and his aunt Judith Bearpacker, for their lives, and the 
life of the ſurvivor of them; and afterwards to Joſeph 


Farrell, merchant, his executors and adminiſtrators, on 


1 


; ſome of them. 
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dhe "OY ?. > fad Out of whas fond or late” of the tef- 99 
tator's muſt the purchafe-money be paid? and if a bill 
in equit 229 be . l wy he EAT nt grid : 


theteto o 
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IIS Cafe WIRED token ts, met to e 2 PD 


WE of difficulty i in it, I defired that 2 copy of it might | | 


be laid before Mr. Wilbraham, that we might meet to- 
—_ upon it, and deliver our joint opinions thereon to 


r= Hopkins —Accordingly T had a conference with 


15 Wilbraham, and what 1 now. write is to be oon. 
deted as our joint opinion. 


Tux kx are two things to ee upon 8 . a 


The firſt will be to enquire, How far this contra at the 
auction is binding upon Mrs. Skinn, the owner of the 


„ and the ſecond will be to enquire, How far the 2 


ſame contract was and is binding upon the teſtator Mr. 
Merrick, who was the beſt bidder for it, ſo as to make 


his executor Mr. Farrell compellable to the performance 


of i it, by obliging him to pay the fehidue of GS e 


money out of the teftator” S aſſets? © WEIRD 
Qu $T-IONS concerning the carrying of K 1 


execution by a performances in ſpecie, were always des- 


nfzable by « courts of equity only ; ; for, at law, nothing 


"vn be. recovered but damages for the breach'of the co 


venant. Before the ſtatute o Frauds they carried all 


farts of contracts into execution indiſcritginately, where 
the fact was fully proved, and there was nothing illegal a 
or incquitable 1 in the terms of the contract. The great 
„ diele then was to make ont the point of fact, and to 
peo the allegation 0 on the bill, that a contra, in ſuch 
And ſuch terms, was actually made and entered into by. - 
the parties. This put people upon uſing ey EV every ſort. of 
. - eontrivance and practice to procure ſuch witneſſes- as, * 
.. would depoſe to the facts they wanted to ſupport, with- 5 
N 8 out being over-ſcrupulous about their we and this. 
_ W n r to kern, | 


„ 


1 
o 
- 1 5 « k e DT es "I Rx. 7 
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nerally, true, that wherever there is a non-obſeryance of 


no legal or equitable. intereſt in; lands can be 2 


any third perſon or ſtranger, other wiſe than by ſome 1 in- 
= ſtrument or note in writing figned, by. the owner or pro- 
prietor, or by ſome agent of his authoriſed by bim in 


courts of justice, an obligation of conſidering ſuch . con- 5 


lemnity as totally void and _incffeQual ;. and courts of x 
juſtice ate always jealous of all endeayours to elade th the | 
s foree of the ſtatute in this pattivular. 5 But circumſtances _ 
may alter the caſe; as where the party bimſelf ſets 1 up a | 3 
| contrivance | to make the words of the ſtatute ſubſervient 7 EY 1 
to any fraud that he meditates bimſelf,. As when the ” WE: 


conſiderable part of the purchaſe · money, and then, by 1285 
reaſon that he has not ſigned the agreement, relies upon 1 
and pleads the. ſtatute of 3X rauds; here the court, conſi- 1 
dering the contract as partly carried Ato execution 9 + 
ready, and that then it is too late for the owner to rely, 


| CONTR ACTS. . 5 hs Js 


Tur nn 1 cud this evil, 1 the fats 


| 5 Frauds and Perjuries, which has introduced the par- | 


ticular ſolemnity of 2 writing fegned by the parties, as a : 


15 ſpecial form to be uſed in every. contract or agreement 
concerning land, without whichſuch contractor agreement | 


is tobe conſidered as ineffectual and invalid. And it ĩs ge - 


that ſolemnity or ceremony, which i is ſo made requißte b 


55 by the ſtatute, there the contract, if it concerns land, is 
+14 BY be conkiered We * mere a and 15 haymngy vo tor 
of operating. 


As we have direSed Re. 8 es of this ſtatute, 10 ; - 0 . TH ; | | 


i far as they are relative: to the matter now in band, to be 
| tranſcribed , and. annexed: to this Caſe,” it will not be 
_ neceſſary to repeat the words thereof here; ;. but the words 


of the firſt clauſe do, in fubſtance, amount to this: 45 That 


transferred, or granted, by any owner or proprictor, to 


writing, This is a poſitive, law, impoſing, een n © i 


tracts and agreements as arc deſtitute of this form. or fo-, 


owner agrees to ſell for a price certain, and receives © - 


with any ſort of equity, on the ſtatute; and therefore, „ 3 
and for that all the parties cannot be again reſtored to ; 
: former compreions the court vin ſet afi de ſuch a _ 

„% Cas Eg 1 r 
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3H a : ” - 8 WT bret the flatute ma itlelf be te; a ne 
E dle for the grolleſt deception, that of wire-drawing peo- | 
ple to pay their money into the hands 'of theſe who 
vould laugh at them when they came to demand the ; 
thing of which that money was intenged to be the price. f 
„ | So, where the owner himſelf. declin&s t to rely on the ſta- : : TY 
CD ute, and owns, in his Anſwer, the reality of the con- e 
EE: trad, this is confdered as 4 waiver of the” i iefit of 
5 : f don theſe eig Mr: Hopkins Keul to ve: "WE: 
= encouragement to hope, that there may be circumſtances \ Wl _ 
don ie keep this Caſe out of the reach of the ſtatute, 
From the note in the margin oppoſit te the Firſt Ovpre, 
EL. © ſeems probable, that Mrs. Skinn will not be very ad. 
= verſary. Were ſhe to be ſo, ſhe "would be adviſed = 
= plead the ſtatute in bar to your demand to Habe the con- 1 55 
RM ttact performed But ſtill, , if ſhe ſhould put in a more 1 
favourable Anſwer, or even "file 4 Crofs-bill herſelf to 
have the contract carried into execution by Mr. Farrell! 
(Mr. Merrick's executor), it would be adviſeable for 


* 


Mr. Hopkins, on his part, to make out ſuch a caſe as 1 


| e ſhew that Mrs. Skinn Was really compellable to 1 
= _ | perform her. part of the contra. "There are "probably 5 
= _  fome facks to be found that may be favourable to” vou, 
A if vou are curfous and careful in your enquiries. It may 
=. very probably come out, that fome”' papers or letters 
might pas between Mrs. Skinn and Mr. Worgan Me” 
4 ES _ abRioneer, Which may amount to an order or authority | 
i writing to Mr. Worgan to act for Mrs. rg 9 "her 
3 2 | 15 | | agent in this affair. Something of this kind m ght paſs” - 
| = NV drawing up the-advertiſement for the ſale of ATP cla” 355 : 
3 1 : dy auction on the 3d May, at Roſs, and in handing the” 
YH 5 ſame to the Printer of the Glouceſter Journal. 'Mre, 
= .-. | Worgan read the paper-writing mentioned in this Cafe, 
1 on the day appointed for the auktion, to all that ty 
. preſent at that meeting. | This paper-writing Mrs. Skinn 
muſt have ſeen ; and it is to be conſidered as an Appen- - 
xe or COS . 2 at Roſs in ho. We, 
OD) ee 9 "Lion, |, 5 


fey 


% 
by 4 1. 
258 * 
> 4 


'CONTR ders. 


; tion-room, . the reading the 3 SOR | 
writing to the by- ſtanders, and the ſeveral biddings con- 
ſequential thereto, make the whole ſavour of a public. 


tranſaction. The laſt bidding by Mr. Merrick, which 


was of 12251. overrreached and diſappointed all the reſt. 
Every: body acquieſoed in this, and ſubmitted to Mr. 
Mierxrick's payment of five guineas in part of the pur- 
cChaſe- money, and to his taking a receipt for it as the 
1 purchaſer. The circumſtance of this receipt being wrote | 
under the before-mentioned paper writing, and being 
fſigned by Mr. Worgan, as a perſon duly authoriſed by 
M xs. Skinn to ſell the eſtate, in the preſence of all the 


5 by-ſtanders, . as a ratified and confirmed bargain, are very 
ſtrong. Who can put all the parties, all the bidders, all 


exactly i in the ſame plight they were in the moment be- 5 
fore Mr. Merrick bade the 12251. ? Who ſhall. repay to 


Mrs. Skinn all the charge ſhe was at before and on the 


day of the auction? The five guineas, it is true, is but 
5 triſling part of the conſide ration; and there is à caſe : 
; in one of the Equity Reports, that the payment of 20s. 
as part of the purchaſe money, upon a contract for a 
ſale, was not thought, by one of the lord-keepers, a 
ſufficient to deliver that contract out of the ſtatute. . But 
that was but a didum of his lordſhip's, who blamed tbe 
; counſel for not having pleaded. the ſtatute... Vet that 


was a private tranſaction, and) the contract or bargain 


© Rruck betugen party and party in private, and upon. 2 
bare colloguium. But ſuppoſe. Mr. Merrick had here 


paid inſtead of five'guineas five. hundred guineas-in part 


of the purchaſe · money, and had took the ſame receipt 
fon it as he has here for the five, ſhould not the caſe. have 


been out of the reach of the ſtatute? Where will you 


ſtrike the line? and who ſhall ſettle the quantum that | 
ſhall ſuffice i in payment. of part o of. any. purchaſe· money, 3 


to draw the caſe. out of the ſtatute, or aſcertain what 
ſhall be deemed ſo trifling as to leave the caſe within it? 
Tx i it comes to be conſidered, How this matter 


a will * reſpeR 6 by: Mr, MTs W to his ex- 
| ecutor 


cor Aer. „% OR 


es oi as perſonal repreſentative. The da- 8 
tute in the ſecond clauſe purports, that the 'execntor: t 5 


no man ſhall be charged by fuit or action upen any con- 
Fn or. agreement for the ſale of lands, unleſs'the agree- 
ment itſelf, or ſome note or memotaadum thereof, be 


bed by the party to be charged here w 
other perſon by him thereunto hawfully” authoriſed. 


55 | Obſerve, the words are not, or by ſome other perſon = 
7 «©. by him thereunto by writing lawfully authoriſed.” 


In this the ſtatute differs from the former patt, where it 
ſpeaks, in the firſt clauſe, of deeds or notes for granting 
of lands, which the ſtatute requires to be ſigned by the 
; — parties, or their agents lawfully authoriſed - by writing. 
This diverſity is remarkable. We rely not on the entry 


: £2 


in the Memorandum-Book. Arguments may be fetched / _ 


from it, but we chooſe what we think is better ground 
to ſtand upon; and that is, Mr Worgan's having, as 


auctioncer, at a public 3 where all the tranſac- - 
tions and proceedings of the ſeveral perſons there aſſem- 8 
bled together wete, by their joint conſent, in a manner 


_ agreed to be regulated by his deciſion and determinati- 
on, ſigned the paper-writing. before-mentioned, 'and © 
= likewiſe the receipt for five guineas, as before is likewiſe | 
mentioned. This isa-fa& that is incontcſtable. Now 

in commercial tranſactions nothing is ſo common as for 
n factor to accept of a commiſſion, and to act for both 

8 | parties, the buyer and the ſeller. | The! Why mould 

not an auQioneer, in ſuch I caſe as this, be confidered 
as a ſort of negatiorum Keller, or as the moderator of prefer 
at a general meeting or aſſembly? Erery one of theſe 
Pre tempore has 4 cettain degree of authority from each 
of the individuals that compoſe the aſſembly. Why _ 8 
ſo of an auctionter ? Each individual, as he bids at an 
 avAion, authoriſes the auctioncer, as the chairman or 
moderator of the meeting or aſſembly, to mark him or 
pfroclaim him as the bidder of ſo much money for the 
ay then at ſale. - The anctioneer alwa' ys does fo, and 
in * manner ns and 3 that W 


* 


B, or by ſome ; | 
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25 | a bidder for that e 01 "A 9 e Fen 
9 7 another perſon overbids that lat declared bidder; . i 
25 whole aſſembly, upon its being proclaimed: eſtes „ 
in conſicering ſuch other perſon as the new candidate 
for the purchaſe of the thing at ſale, at the advanced 
price by that perſon propoſed, and by the auQtioneer de- b 
_ " clared. If a third perſon over- -bids him, he. is over- 
77 reached in his turn as the former. one was, and he ſub- 
5 mits in like manner. Is not the auctioneer pro tempore 5 bo — = 
the agent. of cach of theſe bidders, and lawfully auto- + 
riſed thereunto ? Then, when the ultimate bidder, as e 
: Mr. Merrick was in this caſe, names a price beyond | 
5 which nobody will go, the auctioneer proclaims him tze 
+ bidder. at the price offered; and alſo declares, by ftrik- | 52 
ing down the hammer, that nobody bas appeared to of- 
fer more; and Farther, figns a paper importing, tba 
hat laſt perſon was the beſt bidder, and paid part of the © 
© | Purchaſe-money.. Why is not the auctioneer to be con- N = 
_ ſidered as an agent for that beſt, bidder at the advanced on 
price, and thereunto lawfully authoriſed; and, ny: ES. 


— 


| is not this @ ſufficient note or memorandum in writing -- 
of the agreement for the ſale of the land, ſigned by a 5 — 
1 perſon thercunto lawfully y authoriſed by the ; perſon who. pet 2 
entered into the agreement? Theſe circumſtances weigk 
NR much with us; they 1 will weigh more or leſs with others, ä 
. according to the point of light” in which they yie w „ 
He circumſtances. of this Caſe. Vour bill muſt be againlt - "7:4 12 
10 5 Mes. Skinn and Mr. Farrell al Mrs. - Shinn, 0 1 
1  cuting a coaveyance: an My. Farrell the Seer. 5 2 


's No 2 
1 


S 


3 "tator's als; 1 Mrs, Skinn will. be HEE e . but yet it 8 + re mM IM A 
vill e r make out the fact by witneſſes agginſſt 

Mc. You cannot. expect that he ſhould. be ami- 5 „ 
uſt be adverſary, N the ay. of Wh Ne 


10 2 8 1 3 5 = 
FE "I > 244 15 75 + * 1 1 * _ * 8 2 oy OS 28 
3 e „ 1 
o in 3 1 opt 4 tt 1 — 4 ar £ Fa 1 5 * 


dal | > Work? 


Gs ax M Mr. 2 e Dn; in b lr o the 2. Ge, 
PD W ſton. a eſtates, or can ” NT PER e Who Be 


= . . 7. ; 1 1 life TORO Joining - with TT to 5 0 
i 25 8 1 5 tenant to the præcipe) by a recovery. bar. the. eſtate tail 2 
=  _ and remainders over limited of thoſe eſtates by. the will 
= of the ſaid Mr. Merrick, and ſettle the. 1 i; fuck mfes 4 
3 85 5 l purpoſes as he ſhall think fit? N 5 


4 5 Aufwer. 5 " 1 Tan IK, Mr. Hopkins cannot bar bis is Ile, or the 10 
By os ON 18 remainder-man, as to the lands contracted for by Mr. + 
| Merrick from Mus. Skinn, becauſe Mr. Merrick, at the 


„ . ö ; ä 
had . „„ ee Kt mr, >. _ . "= 


: time of his will, bad not the legal eſtate; and yet they SS 1 
Lill paſs : as lands for which he had articled, and of which 
be was proprietor in equity, if the contract was binding 5 1 

: and valid to the parties concerned in intereſt therein. 


This! is the caſe of Greenhill and Greenhill. Wben a = 
man has but an equitable intereſt in lands, bis deviſing EE 
thoſe lands can amount to no more than à direction to 
_ thoſe who have the legal eſtate in truſt for him to convey | 
that eſtate according to that deviſe. Courts of equity 
—_— . - will put what interpretation they pleaſe on the words of 
1 = ſuch a deviſe; and, without minding the rule of law, 
3 | Will direct ſuch a ſettlement as will correſpond with their - 
method of conftruing that deviſe; and that ſettlement is 
EE: from thenceforth to be the rule to regulate the ſucceflion 
= - to thoſe lands. Where, in ſuch a caſe, a teſtator inter- 
15 5 . poſes an eſtate to truſtees to ſupport contingent remain- 4 
Es ders, they infer from thence, that the teſtator meant 
5 there ſhould be contingent remainders inſerted. So theß 
 confider the words heirs of the body begotten, as meaning "2 
"the firſt and other ſons ſucceffively : and they order a li- 
mitation in the ſettlement to the firſt and other ſons ſuc- " 
_—  - cecilivelyin tail, in ftri& ſettlement. © This is the caſe of FF 
BR Bagſhaw and Spencer, decreed by Lord Hardwicke. 
Baut where the teſtator has the legal eſtate himſelf, a and R 
. legally ſciſed, he wants no further ſettlement by the 
aid or interpoſition « of any court of equity. His deviſe, 
and the terms of it, is to be the rule whereby the future . ö : 
ſucceſfion is to be regulated; and the common law de- 
roſe 9225 that. . Now. 8 8 5 . 4s a \ 5877 44 pond 
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b 1 75 to the heirs of the body (there being a precedent ee 
1 por life limited to that perſon out of whoſe body thoſe . f | 


| heirs are to proceed) that, ſays the common law, „„ 1 
an eſtate tail, and a power to ſuffer a recovery; and thi 5 EE 
_ deviſing eſtates to truſtees to preſerve contingent remains. - . . 
ders, where there arc no contingent remainders of ules 6 1 
at all ſpoke of, pointed out, or thought of, by the Wil, 

Pm impertinent and void, and therefore operates e „ 4 
= If Mr. Merrick had lands in Weſton whereof he had the od ER. 
legal eſtate in fee, they will go to Mr. Hopkins in TE 3 

f | and he may, under good advice, ſuffer a recovery. --- 
bf Go This is the caſe of Coulſon and Coulſon. But as to the 5 
_ eſtate 7 ted for of Mrs. Skinn, it is different, as 1 = 
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= Cory! 
through his- 


afterwards de- ee parcel of my ſaid laſt will and teſtament. Whereas | | . 


; PER, Whe- „ being in Newmarket, in the county of 


..£ Anſyer, 5 1 THINK, that F rancis Buckle nad an . 


3 1 he had not NY a ba intereſt by an admiſ- 


ne 


OLDS. 


f 

© 

25 1 1 

a ANCIS BUCKLE, 8 of N N = 
C 

! 

t 


Care. 15 


One having 


purehaſed a co- three years ago * purchaſed a CopVhOId eſtate in 0 


pyhold eſtate, n He Wok the 16th November laſt. died; 


—— ei aud by a codicil to his will, bearing date 28th Novem- tt 
own neglet, ber, 1748, gave the ſaid. premiſes to his wife in fee, in 5 


be was never the words following, to wit: A codicil; annexed to 


admitted, ſur- ,,* "the laſt will and teſtament 'of-me Francis Buckle, of 5 f 


rendered the 


ſame tothe uſe ©* Newmarket, in the county of Cambridge, Gent. and 15 d 
of his will, and e which 1 defire may be called and taken as part and 


viſed it to his 


_ wife in fee. I lately purchaſed of Simon Collier, of Wapping, in 


The ſeveral 4 the county of Middleſex, waterman, one copyhold 


_ Orrnions of e meſſuage or tenement, barn, ſtable, - yard, and M 1 


MR. W1L- 
BRAHAM and 


© other the premiſesthereto 1 and abe ernie „ 
Six D. Rr. ** "which ſaid copy hold premiſes are 1 


tuate, lying, and 
| 90 folk, to 


a — t“ hold unto me, my heirs and aſſigns, for ever: Now 


s the deviſe was I do hereby give and deviſe all my ſaid copyhold, 
. cc meſſuage or tenement, barn, ſtable, yard, and other 


e the premiſes thereto belonging, unto my loving wife 
«© Margaret Buckle, and to her heirs and wats an for 
- CE SUE | 
THE teſtator Franeis Ne made a R to ne 
HE uſe of his will, but was not admitted to the premiſes. 
 Quare, IF the deviſe and ſurrender to the uſe of his will are 
„ not void, and the eſtate deſcended to the heir at law Sa- 
muel Rackle, teſtator's brother, for want of admiſſion 
of teſtator to the premiſes ? | 
I x you think deviſee, teſtator's wiley has any equit= 
able right, and can be relieved in chancery? 95 
Px As E to obſerve, that there have been two courts | 
holden in the manor fince teſtator purchaſed, and he 
had notice of them both, and was ſent to by the ſteward - 
when they were holding; but he refuſed to 80 and be 
| admitted. 
- > I IKNEWISK obſerve, the Be At wi. the . 
wuouas not above 500l. fortune, and he has leſt her above 
1 Sool. exclufive of this eſtate. : 


2 


* 


eſtate in fee ſimple in this copyhold by his purchaſe, 


e / e pd ep . AP bog, fm een 
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6 but the Pers became. a. abs for him by the 
contrad; and ſuch equitable eſtate was, I think, deviſe- 
able by the- purchaſor, even without a ſurrender to the 
uſe of his will. And therefore, although the heir at law 
of the huſband may poſſibly have the right primarily to- 
be admitted, yet the wife, who. is the deviſee, will, 1 
think, in equity, be entitled to be admitted ultimately 
to this a Coe e Fe 1 is tos well: e 


for. mY Pl n FAY I 4 | | 
„„ „ AL {7 32.8 70 ; 8 #7 _ 928 2 $43 f 5 
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NE ELIZABETH role Chas: wife of ien. 3 
9 am A ppleyard, Gent. in the year 1737. Ain of a mince I in- 
ſciſed in fee of _ in nine acres of arable land and a titled by de- 
meſſuage, with a barn and cloſe. of paſture, holden of — yo 
the manor. of Burwell Ramſcys, inthe county of Cam- ggng mp e 
bridge, whereof Richard Daſtan, Eſq. then was and mitted on be- 
ſtill is lord, leaving two children minors, to wit, John, e 
of the age of half- a- year or thereabouts, and Eliza, of for of 3 
the age of two years or thereabouts. And at a court ceſſive fine de- 
held 60 r the ſaid manor on the 4th. of May, 1738, the manded, the 
_ ſaid William Appleyard applied on the behalf of John lord entered 
his ſon, and took admiſſion for his ſaid ſon to the ſaid tenant, and 
nine acres of arable land, which is in a ſeparate: copy, granted the 
but would not be admitted to the meſſuage, barn and fate to ano- 
+ cloſe, on account of the extravagance. of the fine faid Sins | 
Daſton demanded; whereupon. 2 lord, on the ſaid Orixiox 
Ath of May, 1738, ſeized the ſame for want of 2 tenant; upon what 
and ſoon after the ſaid John Appleyard the. minor. died. wand; upon . 
And at a court held for the ſaid manor on the 6th Sept. taining 4 
1739, the ſaid William Appleyard was admitted for his age, was . 


ſaid 9 Eliza (ot . to the ſaid nine 3 ere be ad- 
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corvnor ps. 5 


” land, 3 was not admitted to the meſſuage, with « 
nn, for the reaſon aforeſaid, which the lord 
as aforeſaid had ſeized on 4th May, 17 38, as appears by 
his on account, a true copy whereof is hereunto an- 
nexed: and the ſaid Mr. Dalton having thus ſcized the 
ſs, with the appurtenants, has ever ſince been in 


ſeſſion thereof, and ſtill. is. And the ſai Eliza fome | 
me fince, to wit, on or ahout April 1752, intermar- 


| ied with one Charles F ryer, and fince ſuch intermar- 


to Mr. Daſton's houſe at Iſleham, Cambridgeſhire, to 
demand an acedunt z when Mr. Daſton told ſaid Mar- 


tindale he was then without a ſteward, but ſo ſoon as he 


had one he ſhould make the account. And ſaid Daſton 


wrote to ſaid eigne that there would be a court on 
© 23d af July, 1756; and if ſaid Martindale or Mr, | 


r had any bufineſs, they might then attend; and 


ſaid Martindale accordingly went, and received the ſaid 


account from ſaid Mr. Daſton's own hands. And- faid 
Martindale told Mr. Daſton the fines were very ex- 


tiage has attained her age of twenty-one years. And 
ſaid Fryer, on 21ſt March laſt, ſent Charles Martindale 


| travagantly ſet, being gl. 88. 8d. cach, in the years 


1738 and 1739; when the 8 and appurtenants, 
in the year 1740, were let by Mr. 
10s. only. 8 which Mr. Daſton replied, he ſet the 


aſton Fimſelf for 3l. 


2 as. 3 h the barn was in good and ſufficient repair, : 


ough he fa the ſame was not, when he ſeized the 


eſtate, morę than one er in ten ſtandin : and Mr. 


Daſton further added, e would neyer part with this 

"han unleſs a ſecurity was given far faid Eliza to re- 

- buildthe barn, which, y 0 

Fe afton took down 2A after he ſeized it, and had 
ole appraifed at no more than 21. 105. as he ſays; 


1 obferye by the account, 


"a he ae the wood ; . and built a barn on ſome 


Pat of his own eſtate. By this account the meſſuage 


And apputtenants were unoccupied from the time Mr. 
— Dafton ſeized them, kill Miebaelmas 17 05 * from 


fichaelmas 1749 te Michaclmas 1753, b e by | his AC- 


1 count ſays the ſame was unoccupied. 
BARHAN RpsHBROOK, Elq. who is now N. eden f * 


- this manor, fays the ſeizure is e made, as 4 
Pears by the court- rolls; but ſays, ame was never 
granted out by the lord un til the 5 1748, when the 


fame was 8 to Sir Samuel Clark, ; Baronet, and, rs 


"as reſume „ unknown to him. 


o obſerve, from Michactmas 1 1 53 wg this time - , 
Daſten, not- 
| withſtanding 


this ſtate is 9 by faid 


Ho 5 
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bſtaiding which he inſiſts on the -fines after the rate 
a year, to wit, two years, deducting quit · rent. 


Wär RER ſaid Daſton is not anſwerable for all the 
rent from the time he ſeized it, although the houſe ſtood 
empty, as he ſays, for part of the time? and, Whether 
' faid Daſton ean by any means, and how; oblige: ſaid 
Eliza to rebuild the barn? all which, we ſay, he pulled 
down; and he acknowledges to have pulled down part: 

and, Whether ſaid Daſton can be allowed tt 
gant fines he mentions in his account? and, Whether 
the receipts he ſays he has for the repairs will be evi- 
denee, or he be obliged to prove the work done? And 
does not ſaid Daſton's granting this eſtate to Sir Samuel 
Clark, in the year 1748, purge all former forfeitures, 
if any there were, being in the time of infancy? And 
ſhould not Daſton, when he firſt ſeized this eſtate, have 
immediately re-granted it to ſome perfor on the ſpot, 
_ purſuant to g. Ges. I. who would have let and taken 
care of the premiſes, and anſwered for the rents and pro- 
fits? And what method is mo 
eſtate from ſaid Daſton ? 
Nor. Elizabeth the | | 
1730, by the name of Elizabeth Parker, ſpinſter, and 


ſoon after 


ſt adviſeable to recover this 
the mother was admitted in the year 


ermarried with the ſaid William Appleyard; 


and died in the year 1737; 4 feme covert, leaving John 
her ſon, and Eliza her 
liza married ſaid Fryer before ſhe was of age, and is 
ill a feme covert; ſo that if any part of the premiſes 
was out of repair, or any forfeiture, it muſt be between 


ce years 1730 and 1737, moſt 


zliza her daughter, both infants; and 


ates aca tl 


Elizabeth was a feme covert. 
Norx. | JL 
this with Fryer and wife, and he has given bond to ſai, 

Eaſt well to ſue at law, or equity in their names. 


TT will be ricefſary, for the better underſfanding of Anſwer. 


| wood Ko OT ATs WR WINS 
Mr. Eaſtwell has articled for the purchaſe. 


this Caſe, to conſider, firſt” What was à forfeiture at 
common law in cafe of att infant and feme covert; and; 
Whether the lord could 
for want of the infarit's or fenie eovert's coming in to be 
admitted: and in the next place, What aſterations are 
infant at the age of diſetetion may forfeit his eopy fold, ect. 59. 
not by offences wiel procece from negligence or = 


ſeize, after three proclamations; 


Co. Copyb. 


£ 
E 


» 


| . CO 27» 


1. Roll. ab, 


Eo Sho. 88. 
5 Mo . 100. 1 


3. Mod. 221. | 


Nr 
R 
e 
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by I hain fach as e bm contempt: a8 it's an in- 
fant comes not in to be admitted according to the cuſtom 
at three ſolemn proclamations made at three ſeveral 
_ courts, - or if he will ſuffer h's houſes to go to ruin, theſe 
adds, favouring of negligence onty, are no forfeitures : 
but if he denieth from time to time to pay his rent, or 
committeth voluntary waſte, not withſtanding often 
warning given him by the lord, theſe acts, Proceeding 
from malice and contempt, are forfeitures, 0 

Ax infant cannot forfeit. quouſque he comes in to be od 
mitted, and that the lord ſhall: take the profits: in the 
mean time, and the proclamations during his infancy - 
mall not bind him. And as to the objection made, that 
the lord would loſe his fine, the anſwer i is, That no fine 


: I due till the admiſſion, and the admiſſion is the cauſe 


of the fine; and by the death of a perſon, even of full 
age, who ought to be admitted, before admiffion, the 
fine is loſt if no proclamations h have been made. If the 
huſband commit waſte in copybold lands of his wife, 
and dies, this is a forfeiture of the wife's copyhold, for 
it is a wrong to the lord; but if the huſband leaſe his 
wife's land contrary to the cuſtom and dies, that forfci- 


ny ture will not bind the wife, for it is a wrong to her as 
vell as the lord. So a feme covert is heir to a copyhol- 


ders and there are three proglamations made » and ſhe 
and her huſband do not come in, the 10rd 11 ſeize 
* coverture only. . 


No it will be proper to fee how far TED common Jos 


is altered by 9. Geo. I. cap. 29. It is expreſly enacted, 
wat no infant or feme covert ſhall forfeit for neglect or re- 
fuſal to come to court and be admitted, or for refuſal or 
omiſſion to pay the fine ; ſo that it took of the forfeiture 
during the huſband's life in caſe of coverture, and for the 
| benefit of the lord enacts, that the” infant or feme coveit 
ſhall, in the manner mentioned in the act, appear at one 
of the three courts ; and in default thereof, the lord, af- 
ter three courts and proclamations, may, at a ſubſequent 
— a W or * for ſuch infant 


- 13 * * < 2 * 


/ 
1 Þ 


_ rity. When John dies in 1739. about a year and a 
half old, Eliza the daughter, an infant, had a right to 
be admitted, as heir to her brother, to the houfe and 


ries Charles Fryer, who, in 1756, when the infant comes 


cor vn Ds. %%% ((( 


or feme eee and) impoſe the fine: That ge; may be 
demanded by the bailiff by note figned by the lord or 
ſteward, as in act; and if the fine is not paid within three 
months after demanded, the lord may enter (that is, 
bring an ejectment), and may receive the rents, but 


vithout liberty to ſell timber, till fine and coſts raiſed, 


although infant or ſeme covert die before; of all which 
fents the lord ſhall yearly, on demand, render an ac- 
count and pay the ſurplus. When fine and coſts ſatiſ- 


fed, or if tendered, then ſuch infant or feme covert may 


enter (that is, bring an ejectment); ; and if the lord, af- 


ter tender, refuſe, he ſhall be liable to damages and 
_ coſts. 


If the fine is not warranted by the cuſtom, the 
legality may e as i re aQt had not been 
1 „„ 5 

Vor ſee daily by this, 97 great alterations are 


: Ae in the common law in favour of the lord. 


How far the lord has complied with this act is next 
to be confidered. It is ſtated, that on the 4th May, 


- 17 38, the lord ſeized the houſe and barn, for want of a 
tenant, the very ſame day that Mr. Appleyard admitted 
his ſon to the nine acres; ſo that there was no court, no. 


proclamations at three dourts, no ſubſequent court, no 


: fine ſet nor demanded by the bailiff, by note. figned by f 


lord or ſteward, but the lord enters by his own autho- 


barn; but the lord has kept poſſeſſion ever ſince he firſt 
took it in 1738, and does not ſeem to have paid the leaſt 
regard to the act in this caſe, at leaſt ſo far as is ſtated 


in the Caſe. In April 1752, Eliza, the infant, mar- 


of age, demands an account, which, by the act, ought 


to have been given yearly ; ; and the lord computes the 


two fines each at 5l. deducting quitXent (neither of 
which fines he had power to ſet, unleſs he had thought | 


rf to * the requiſites or the 2605 ; but by his own ac- FE: 


count 


- 


FFG and ce 
to rebuild the barn, of which he has been in poſſeſfion 


not Eliza's) not repairing the barn. Not content with 
this, he took down the barn, had the whole appraiſed 


- 


| eite for not being admitted, or not paying the fine, 
I cannot find out. And there can be no pretence of want 
of repairs of the barn, of which he has been in poſſeffion | 
ever ſince 1738, and Eliza, during all that time till 
1756, an infant, and in the ſame year covert baron; 

and there is no pretence of notice given, either to the 


cor vuof be. 3 


clated he would not part with the eſtate tall ſecurity given 


ever fince May the 4th, 1738, under the pretence of John's | 


at al: 108. and carried the wood away, and built a barn 
on his own eſtate; and, as if this was not enough, has 
granted the eſtate to Sir Samuc} Clark. How he 

could do this, when the act ſays there ſhall- be no for- 


huſband or feme, to repair the barn, which, was in . 
lord's own poſſeſſion all the time. 
 TwzxzyFor: I think, as the a& gives Uberty tc to con · 


trovert the fine, and as upon an ejectment by Mr. Fryer 


8 and his wife, the lord muſt ſhew that he has obſerved the 


8 acedunt 1 is l 0 a pay. of the extray agance 


requiſites preſcribed by the act, and that. the fine was ou” 
_ reaſonable, which upon his own account appears to be DR 
_ otberwile, ' I would adviſe Mr. Fryer and his wife to — 
bring an ejectment, in which, Ithink, you will reco- | 


ver the premiſes, not only upon the account of his not 


having, as Ican obſerve, regarded one -requifite in the 


act, but in oppoſition to it granting the meſſuage and 


barn over to another; and therefore if you recoyer, he 
will be anſwerable for all the meſne profits and damage 
i done to the barn in another action of treſpaſs for the 


meſne profits. When you have recovered poſſeffion of 
the premiſes, he may then give notice to put and 


: the premiſes in repair, as he is lord; but I do 3 - 


how he can, as things ſtand, now oblige Mr. Fryer to 
rebuild (but 1 in the action for the meſne profits, L rather 
think, Mr. Fryer can compel him). 1 think, his own 
of the 
fine. 


3 
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. The EN OE the repairs, 1 thinks will not. be 
. \ goodevidence;: but the repairs muſt be proved to be 
done, and the quantum, by witneſſes. The act gives 
8 power to grant to Sir Samuel Clark or any other perſon. 
WMVIASTE is a. perſonal wrong, which dies with the 
1 verſan ;- and in moſt part of 1130 and 1737 ſhe was a fe- 
me covert, and no preſentment made of any want of 
repairs, nor notice to her or her huſband to repair. | 
When you bring an ejectment, it will be proper to move 
the court to inſpect the court rolls, to ſee what proceed. 
1 ings have been had by the lord, and: to take copies there- 
of, and of the grant to Sir Samuel; which if you do not 
apply for you will not know what tech have been taken, 
nor will you hear of the grant to Sir Samuel, which they 


3; p i Ph . +: 


6: will never produce, 1 will not deſire to have it 5 . 

: duced axriaſt them. Re by OC 3555 „ 
N 0 on 1756. „„ THEO. JOHNSON. | 

- The Mana: >; 8 Minus. 

5 T a court held 12th of Ma 1698, To thi t ag 
5 . a court he 7” 1 ppears a 

] | Emanuel Nottingham and Margaret his wife in The proprietor 
— = open court ſurrendered a meſſuage, with the appurte- eſtate ſurten- 
nances, in Mill End, and ?bree acres und an half of marſn ov phe K i We 
5 land, to the uſe and behoof of Robert Edgy and Mary bis wife for 
i | his wife, and the be7rs of their bodies begotten or to be their lives, and 
TT begotten between them; and for default of ſuch iſſue, Fad ons of the 


15 the right heirs of the ſaid Robert Edgy for ever: and ſurvivor of — 

__ they on rake "accordingly. The faid Mary died ee, 1 

f | bn without iſſue. | Fa their bodies = 

| Ar a court held 15th Oct. 1713, it appears, that on etal 0. be 

: the 16th May, 1710, Robert Edgy ſurrendered the faid nr nder 3 4 
meſſuage to the uſe of himſelf and Mary his fecond wife, right heirs of 


5 for the term of their natural lives, and the life, of the 3 = 
| Htonger liver of them, and 1 the beirs of therr bodies law- and wife died. 
of 1 8 fully begotten or to be begotten z and for default of ſuch leaving iſſue 15 

: one daughter, 
who was admitted to the copyhold in IR CY afterwards deviſed the wy. fee. 
Mr. JounsoN's Opinion, Whether the daughter ſhould not have been ad- 
mitted to an eſtate tail only, with a fee fiimple nm 5 Whether her 

7 keis at law — bring gs before Raines: ? 1 

5 |  keirs, ff 


f " > 
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- 7 rel to as right! Beira of the faid Rebert Fas fob ever. WM 5s 

: Mary at this eourt was admitted to the ſaid meſſuage, * 
with all the appurtenances to the ſame belonging, for the fe 

term ol her life, Robert being dead. : This Mary after- 1 

. wards married one Bchagg. | 8 

Arx a court held 13th Nov. 1346, it is found by the - il th 

| - homage, that Mary Behagg, widow, late wife of Ro- - 
= bert Edgy, died ſeiſed of a commonable meſſuage in BE - 
SS Mill End, and that Mary Edgy is the only daughter and 1 
== heir at law of Robert Edgy, ber ſaid father, and was ad- - 
N ore. (Sho , mitted to the ſaid commonable meſſuage, to hold to her, ”Þ 

® bodies of Ro. her heirs and affigns for ever. pe” 
mM * Ar a court held the 17th of Oct. 1752, it is tres ; 1 
3 "by the homage, that Mary Edgy - (che wife of Thomas 1 
: Brown), who held to her and her heirs one commonable = Þ 

| meſſuage i in Mill End, and three acres and an half of fen =o 
and in Crollard, before that court, died feiſed thereof; MW 
= but before ber marriage, by the name © of Mary Edgy, a | RF 


_ @ ſurrender to the 95 of ber will dated 10th Sept. 1710, 
and by her will deviſed as follows, viꝝz. I give, de- n 
viſe, and bequeath unto Thomas Brown all that my RE 
© one commonable meſſuage fituate in Mill End, with © 
& all the lots, commons, and appurtenances thereunto h 
* belonging in Chatteris aforcſaid, next a meſſuage [ 
% of Thomas Heard South, and all thoſe 1 my three acres 174 
1 
i 


* 


A 


„ and an half of land (more or leſs) lying in Crollard, 

e to him for the term of his natural life; and after his 

“ deceaſe, to the heirs that may be living of our two 

t bodies: but in caſe there ſhould be no heirs of our two ; 

“bodies living at my deceaſe, then I give unto Thomas Th” 
1 
| 


* 


1 © Brown all that one commonable meſſuage, with all 4 
— tie lots, commons, and appurtenances belonging to 
= e the ſame, and all thoſe my three acres and an half of 
4 land, more or leſs, lying! in Crollard, to him, te his 
. heirs and afligns | for ever, holden of the manor of Chat- | 
„ teris Minus.“ 5 
Hr is admitted to hold the premiſes, to him, his heirs. 
> and aſſigns for eve. jo 
Torr of Abſtract from Court Rolls, as ſent me by Mr. 
e Kirby, ſteward: _ „ 
. O the 10th of May, 1776, Robert Edgy intailed the 
„ meſſuage, and be had iſſue by Mary his ſecond wife, 
namely, Mary, who married ſaid Thomas Brown; Eli- 
© zabeth and Charles, who died minors; and Mary „ 
aa ſterwards Behagg, had only a term for life; ſo that 
| Mary the — on 06 13th Nov. * * 1 
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| cor vnOL Ds; N : 
#0 TER admitted? as Me child and 


| be, of the bodies of ſaid Robert Edgy and Mary Edgy in 
fee tail, andnotin fee; and if ſo, as no recovery is ſuf- 
fereg, and it is preſumed ſhe could not deviſe this eſtate, | 
but that the ſame will deſcend to her coufin Alice Stark- - 
ings, formerly Edgy, only daughter of Thomas Edgy, | 
who was brother ot the whole blood to Robert Edgy the 
| ſarrenderor. 


Mary Epox, . e e 3 . her will Ee 


_ ſurrender to the uſe thereof before her marriage with faid 
Brown, and afterwards married him, and died by the 
name of Mary Brown, not Mary Edgy ; ſo that I much 
queſtion whether her will would paſs this eſtate if ſhe had 
the fee thereof: and it is ſaid there are no witneſſes to 
the will; but I do not know thats. l never ſeen it, 


. it not being proved. © 


-Tnere is another cache eſtate in Aer manor, 


and I have ſent for an abſtract of title from the Rolls. 


Now it is intended to bring an cjectment on the de- 


8 bs of Matthew Starkings and Alice his wiſe, the te 
| nant in tail, but. there 1s Tome doubt, | 


Wir HER tenant in tail can maintain: an cjeQment Quere. 


- before admiſſion, as tenant in fee may, though it ap- 


_ pears by 4 Rep. 21, 22. in admittances by deſcent the 
lord is a mere inſtrument, not being neceſſary to 
| 2 a the heir's title, but only to give. the lord his 


Norz. Cro. Eliz. « 90. The 1 of a copyholder | 


7 may enter and bring treſpaſs before admittance, and ſur- 
render before admittance ; but he is not a complete te- 


nant to be ſworn of the homage, or maintain a ee in 


ihe lord's court. 4 . 22429 


8 to IG 3 as W i Edgy 1 Mary hs Anſwer 


firſt wife died without iſſue, Robert was ſeiſed in fee, 
and he having afterwards ſurrendered the fame to the 
uſe of himſelf and Mary his ſecond wife for their lives, 
and of the ſurvivor, and to the heirs of their bodies, and 


for default of ſuch iſſue, to the right heirs. of Robert 


| Edgy, upon Mary the ſecond wife's death, and of Ro- 


bert who left iſſue Mary, who was the only iſſue and 


heir of the ſaid Robert and Mary the ſecond wife, [I 


chin that the ins Mary, on the death of her father and 


| me, ; | 
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8 aber, was tonant in tail, li a ts bir fee 10 
. herſelf, and ought to have been ſo * and nor * ge 
- fenant ih fe. = = M 
Ay as to the faid Og: acres and 4 blk, as there Bm _- 
was no. iſſue of the firſt martiage, Robert Edgy. was 
ſeiſed of that remainder i in fee, which by his death de- 
ſcended to Mary Edgy, the daughter and heit of Robert 
in fee; and as this Mary Edgy the. daughter was 
as to the meſſuage tenant in tail, with a remainder W 
| to herſelf in fee, and as to the three acres and a half te- ch 
nant in fee ſimple, ſhe had power to furrender all the [3 p) 
premiſes to the uſe of her will; and her will would paſs WF © 
the reverſion in fee expeQant on the eſtate tail in the Bk, 
; meſſuage, and the eren in ou in three acres and. a i 
e = =— © 
And though ſhe 3 not deviſe the e exit; Tot 5 60 
as that eſtate determined by her death without iffue, the WW © 
deviſe would take effect for the whole, if the furrender to 
the uſe of her will, and the will, be good. Now, as 
ſhe has ſurrendered all to the uſe of her laſt will, and af- 
_ terwards by her will deviſed all to Thomas Brown, and 
afterwards intermarried with the ſaid Thomas Brown, I 
think the intermarriage was a revocation, of the will; 
and though when a copyholder 1 made a ſurrender 
to the uſe of his will, and having made his will, dies, 
the eſtate paſſes by relation by the ſurrender, and not 
the will, which direQs only the uſes of the ſurrender, 
| and there is no need of any witneſs to the will though it 
cCeoncerns land; yet the will ean take no effect nor the 
ſurrender, for the taking of the huſfand arid the cover- 
ture af the time of her death, was a counter mand of the ö 
ſurrender and will, which was 4225 e, of he © 
vies of the ſurrender. © OOTY ye. | 
_ 2 Tux iſſue of tenant in tail Gepe Sn Gjefhticnt 
| befors admiſſion, 4 n 27, des: b. as Or as. the 7 
5 heir of tenant in fee. 
in Starkings and Alice his wiſe, keir at Claw of Mary 
Edgy, * Brown, may maintain the ejectment 
as 
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pybold eſtate in the words following, viz. ** I give, de- proper mode 
e yiſe, and bequeath, unto Thomas Brown, all that 97 extinguiſh- | 
% my meſſuage, &c,: to him, for the term of his natu- ,F, feme e- 
ral life; and after his deceaſe to the heirs that may vert to a co- 
“ be living of our two bodies; but in caſe there ſhall Pyhold eſtate. 
bee be no heirs of our two bodies living at my deceaſe, „ 
“ then T give unto Thomas Brown allthat, &. to him, 3 '3 
18 his heirs and aſſigns for ever.“ 


ſaid Brown is now admitted, and has paid fines and fees 
to near the amount of zol. he appretiends: His purchaſing | 
_ the ſaid eſtates of the heir at law will make the eſtate 
worth more to him than any other purchaſer by near RR. 
| that ſum ; 2 and: that the heir at law need not to be ad-- 1 4 _— ; | 
| mitted, as the lords have a tenant, and have had diſcent EET 
ines, ſo are not prejudiced. | 1 


5 0 P vor ps. : 


ns Cr at law PO but by. miſtake in the Caſe. W 
have faid, Alice his wife, tenant in tail. 1 
4 1 5 5 The eſtate FE Seterm beg and ceaſed in a * 
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5 15 Cas 4. 
NE Mar an Edgy while 1 about: 1750, hs = 1 
ber will in writing, and ſurrenders to the uſe 205 J gere. + 
thereof i in three manors, and thereby deviſed ſome CO- ox upon the 


ing the claim 


. Said Mary ſoon after intermarried with the ald Tho- ; 


mas Brown, and dicd, leaving no iſſue by him. 


Ain Brown, in the year 1752, was admitted in fee, 


in the three ſeveral manors, to the ſaid copy hold pre- = 
miles, by virtue and under the laſt will and teſtament of Mi 
the ſaid Mary, and ſurrenders to the uſe thereof, ang 
has been in poſſeſſion thereof ever ſince; but Alice the | 
wife of Matthew Starkings, of Bafſingbourn, labourer, 

heir at law to the ſaid Mary Brown, lately brought an 

_ cement to recover this eſtate, being adviſed that 5 ET 1 
intermarriage of ſaid Mary Edgy with ſaid Thomass 1 


WII La general releaſe from Swchinge Fre? with to 8 5 85 2 | 


| Brown, and inrolled in the court · rolls of the reſpetive ul: 
ee make Brown s title valid, 1 as the heit 
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| Brown; the deviſec, was a revocation of her will; and; _ , _ _ 
ſaid Brown having been adviſed fo likewiſe, he has : = 
agreed and articled to pay ſaid Starkings and wife a ſum. = 
certain, on their making him ſuch title to the premiſes. | =_ 
4s his counſel ſhall adviſe, at his own expence; for as = 


fr SVN is a. feme r or, Mut 
rv, and his wife ſurrender and releaſe their right 
- and title in theſe eſtates, and ſhe be examined by the 
ſtewards or their deputies? and in ſuch caſe, Will not 
the lords be entitled to another fine; or, What way is 
moſt adviſeable for Brown to take his title from Starkings 
and his wife at the leaſt expence, as this caſe i is circum- 
ſtanced? and, Can the ſame he falſely done, in any and 
what manner, ſo. as not to make, Fim . to Pa freſh * 

_ Urs and fees? „% ꝗ [TTT 


. = . py By 7 4, 


Auſwer. 1 THINK it is very WIRE” OE as . Edgy. ue 
= 25 5 "pl the copyhold eſtate which: ſhe ſurrendered. to the | 
Aůſe of her will to Brown, and afterwards intermarried 
e . with him, that ſuch marriage is a revocatiom of the will. 
100. 50. b. Axp though the wife died, after the intermatriage, 
© without iſſue, and Brown the buſband ſurvived, and. 
procured himſelf to be admitted as under the ſaid will 
and furrender i in fee, yet ſuch admiſſion will be void a 


paid his fine and ſees for the admiſſion: but as the lord 
a» ſuch. admiffion has a proper tenant, though by a de- 
- feaſible title againſt the heir at law, yet the heir at law 


1 4 Co. 60. b. might, if not covert baron, by a releaſe at common law. 7 
| | have barred and extinguiſned her right to the ſaid copy⸗ 


hold to or for the benefit of the faid Brown; but as the 
ſaid heir hath intermarried with Starkings, ſuch releaſe 


think, that there is no other way to perfect the eſtate of : 
the ſaid Brown than by the ſaid Starkings? and his wife's 
ſurrendering and releaſing herright by copy of ' court-roll, 

and by the ſaid. Starkings? wife being. examined by the 


. Iord will not be entitled to any fine whatſoever upon ſuch ö 
DO ſurrender or releaſe; for as to the lord, he has a good 


3 = - "MW BET | againſt the lord, and the ſurrenderand releaſe only. extin- 
nAAuiſhes the right of Starkings' wife, which ſhe could not 


SY ——_—_ 5 8 ne Seed; as mar is eovert; = er the” bare: noi 4 
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againſt the heir at law of Mary Edgy, though he bas 5 


at common law will not bar or extinguiſh her right in the 
_ preſent caſe, as ſhe is a feme covert; and therefore. * 


ſteward as to her conſent. But Ithink clearly, that the 5 


dcdeenant by Brown, and the admiſſion of Brown | is good 


| corvnoLDs. | = 


iſt ; 1 gae PIO Sri and his te by Brown, would he's : 


hte Tas [conceive, a forfeiture. But the ſteward muſt be * 

* | © in he e 0 ed ther cof. 
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. DW34ARD FORDHAM EN into the 3 SC 5 1706, 


of the lords of the manor of Witcham a meſſuage or A conditional 
fit h ſurrender 
3 with the appurtenances, ſituate in the pariſh m ade by the 
of Coveny, and a lot of marſh decreed to the ſaid meſ- remainder- 
ſuage, containing 15 acres, to the intent the lords would man in fee of 
regrant the ſame. to himſelf and Mary his wife for the eee 
: ate to the 
term of their lives, and the lite of the longer liver of tenant for life, 
them; and from and after the deccaſe of the ſurvivor of for ſecuring 


them, then to the right heirs of the ſaid. Edward Ford- 7 payment 


a ſum of 
ham for ever. And the ſaid RAwark; F an and n money, not 
were admitted accordingly... ß - ea 

EE | - preſented by 


the homage woot ten. years after i its A unk Ge years after the death of | 
the remainder-man, contraty to the cuſtom of the manor— Mr. Jon nson's 


5 Oristox, W the fame could be eee en, the heir at law of the 
4 1 remainder man? 1 
Tas aid a Sem. hy his laſt ol, Have and 14th, July | 
„„ bequeathed the ſaid premiſes unto Owen Cole and Mary 975 
C his wife, niece to the ſaid Edward Fordham, for the term 
e of their natural lives, and the life of the longer liver of 
them; and from and after the deceaſe of the longer liver 
of them, then be gave the ſame to their then ſon Owen 
Cole, and to his heirs for ever, and died, without re-:;. 
voking oraltering his ſaid will. 18 
Tur ſaid Owen Cole the father, ate Lew, his "7 . 
were admitted accordingly ; ; and the ſaid Owen Cole tbe 
fon ſurvived the de viſor Edward Fordham, but died a 
minor, and before his father or mother, leaving a ſiſter 
- who died a minor; and a brother, to wit, John Cole, who 
5 died about the year 1734, a minor, of about 20 years of 
age, having then living one only uncle, to wit, John Cole, 
1 brother to Owen Cole, the termor for life; Which 
ſaid John Cole, on the a0th of Dec. 1739, ſurrendered 
the reyerſion of the ſaid premiſes (alſo conveyed the re- 
verſion of ſome freehold) for a valuable conſideration ex- 
pectant upon the death of the ſaid Owen Cole, the termor 
i 8 Kfer "Re faid. Mary his . the: t 1 5 
. „ 
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b 3 then GH: Gnce dead), to his 3 Silvelh of - 
Cole, his heirs and aſſigns for ever; which ſurrender was 
. preſented at the next court ; and ſaid Silveſter Cole, on 
the 4th of Nov. 1740, after a proclamation made at the 
court the ſaid ſurrender was N was admitted ac- 
cordingly to the reverſion of the ſaid copybold premiſes, 
and dicd about the year 1745 inflate, leaving one bro- 
ther and one ſiſter, to wit, William Cale, and SME 
the wife of William Robinſon. _ 
Tux ſaid William Cole, on or about April, 1747. ap- 21 
plied for admiſſion to the reverſion of the faid premiſes, ' 
28 only brother and heir at law to the faid Silveſter Cole 
but was refuſed by the lords, the ſaid Owen ; 
Toke the termor for life, at that time produęing a con- 
. Grionaf ſurrender made from the ſaid John Cole, who ſold 
the reverſion to the ſaid Silveſter Cole, to him the faid 
Owen Cole for me: of I. and intereſt, bear- 
ing date about the year 17373 and ſaid Owen Cole, bl 
 termor for life, was Ao rg amor cy, y on the ſaid __ | 


"vill and a 1 8 0 to the uſe 3 9 6 gave the R 


miſes to one John e -who' claims iv ont to. 1 8 ' 


— Pyhold „ | i 
Wu THER: the 1 condi eo! iwer 3 
the ſald John Cole (the heir at law to the reverſioner) to 
the laid Owen Were, the t Pee r ne or e — 


* od 


the Pac of the manor rw in every year pen ay 
kept), ſo as todeprive the heir at law of Silveſter: Cole, 
the purchaſer, of the reverſion of this eſtate? or, Cai 
the faid William Cole, the heir at law of the GOT” 
Silveſter Cole, maintain an ejectment and recover this 


eſtate before admiſſion, the lords having refuſed himad- 


miſſion in the year 1747, when the termor for life e, 
lieing ? or, Is it moſt adviſeable for him to appear at the 
next general court, being the roth of October next, io 
crave admiffion, and then, if refuſed, tobring an l 
ment; or that he ſhould bring a bill againſt the lords to 


* them 4 to pan him dealer ſuch ejectment be 
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"a W qty RAR OE faid: | Jotin 1 + | 
.. -berts, deviſce of the ſaid Owen Cole, the termor for 
life, and who had a conditional ſurrender, ſo as afore- 
ſaid negleQed to be preſented; and admittance thereon, 
after about twenty courts 7 75K * at the faid next 
5 e court to be admitted) ? | 


5 - EDWARD: FORDHAM- i to e at of Auf der. 
55 himſelf and his wife for their lives, remainder to the right 19th October, 
10 heirs of Edward Fordham; and they admitted. 23 70 
Tux ſaid Fordham ſurrenders the reverſion to. Owen 14th July.” 
| Cole and his wife for their lives, remainder to Owen Cole . 


— 


; 7 


e 1 09” e "ih 
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t 
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3s * 


. 5 their ſon in fee ; and Cole and his wife were admitted. 

= DOD Cor the ſon ſurvives Fordham, the deribe, 7 

2 and dies, living his father and mother, and leaving a fiſl- '_ 

7 5 ter, who died a minor, and a brother, John Cole, who 

15 died a minor, having then living one uncle, John Cole, . 
n 85 eldeſt brother to Owen Cole the elder. 1 | 

2s Joux Corus ſurrenders the reverſion to Silveſter Cole per ec 


in fee, which ſurrender is preſented. 1739. 


Sap Silveſter, after a dic RD was made, was 4thNovember, 
: aint and died i in 1745 inteſtate, leaving one brother 
and one ſiſter, to wit, William Coles, ane ny the wife 
of Willam Robinſon. - 
; WILLIAM Corx applies to be a as brother- 
4, nadie to Silveſter, but was refuſed, Owen Cole, the 


* 


Jo termor for life, producing a conditional ſurrender made 

A from ſaid John Cole (who ſurrendered the reverſion Abi | 
uw and Owen Cole was admitted accordingly. = 

LD Tuis ſurrender was never preſented till 1747, Wm” 0 

705 John Cole died in 1744, -and Owen Cole, the tenant for 


11 | life, died i July laſt, having ſurrendered to the uſe of 
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of his will, and deviſed the premiſes to John Roberts. 

1 Tus point ſeems to depend upon this, Whether the Wo 

bs | ſurrender made from John Cole to Owen Cole in 1731. 4 5 5 _— 
7 and not preſented till 1747, is good to deprive Silveſter / > +M 72 on 7 
FE Cole and his heir? And I think your caſes are full in E 
a point, that the ſurrender ought to have been preſented at 

1 next court; and fo rdefault of that it is void againſt a pur- 


N though * not 3 the: TE? PO. 
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Rx bya teſtaror that the ſaid nine ares and three roods « 
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22. b. A ſurrenderee cannot bring an ejectment before 


_—_  - As Silveſter was admitted, his heir at ohm may main- 2 
TF ejectment without and before admiſſion- 4 Ca. 


5 admiſſion, becauſe till he is admitted the eſtate i is in the 


- ſurrenderor; but i in 'caſe the anceſtor i is admitted, the 


— N heit at law may enter and take the profits before admit- 


tt tance, and may ſurrender ſo as not to deprive the lord of 
dais fine; and Silveſter Cole was admitted to the reverſion 


at the next court, and crave an admittance; and if re- 
= fuſed, to bring an ejectment on the ſaid Silveſter's copy. 


/ © _ Ip+the conditional ſurrender to Owen Cole, is bad for X 
wiant of preſentment, the deviſee of Owen Cole ſeems t to 


- be 1 in the fame A as 155 deviſor was. ps 
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= cler 6. Orne ames „ Wiltonby his will deviſed nine a acres, van, 
three roods of arable land, holden'of the manor o 


bdut yet it may be adviſeable to Silveſter? s heir to appear 


5 , ' 3 
W 


— 
, 


Gon ks e d hi5 nephew Wiſfiam No- 


what extent a ble in fee; and on the 12th May, 1732, the ſaid Noble 


= Feneral ſurren- is admitted under the will; and in his N it recites, 
2 


arable e land 


in fee of 


2 copyholdlands, were ſurtendered to the uſe of the ſaid: 8 DET, 
under different will. The ſaid James alſo had à ſmall 0 
Ds 25 Will Me” holden of the faid manor, called Cops Hall, Ale be had 3 


WE - -bccn poſſeſſed of ſome time, but no admiſſion thereto can 
—_ be found on the rolls ; and by his ſaid will he 1 
Aeloſe to bis great nephew George ilton,. a minor, 
bhbheieirs and affigns, for ever; and ſoon after died: 7s. 
FF  _ fufrender appearing on the tolls of this cloſe,” Jeremiah, > 
Wilton, father of faid George, on 4th Aug. 1732, was 
admitted in fee to the ſaid cloſe,: as nephew and heir at 
a law to ſaid ames deceaſed, and Was poſſeſſed theredſ tb 
his death, which happened in 17140. The ſaid Jerenugh * 
„ e by his will dated 5th June, 1740, deviſes this 
TY to his ſaid ſon George, and his heirs; for ever; and 
if he died under age, then to his two daughters, 'Sarah - 


Wien ang Eee 1 9585 * os W to R 


re "of, e 
0 8 : 3 3 . * 
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yhold clofe, 


Fo „ cor vnol b. . 


5 Oe, to . by the nde father ik » two mothets,” 
- andtheir heirs for ever ; and made 4 ſurrender of rhe laid 4 


5 cloſe to the uſe of his will. 


S4 George Wilton the toni is Sunne the will 2d, 08. 1740... 


and ſurrender of his faid father te this cloſe in fee, and 
died a minor, his half-ſiſter Sarah Wilton him ſurviving, 
| who is now about the age of twenty-four. ” 


"ANN ARMSTRONG, ſiſter to faid Jeremiah Wilton roth OR. e. 


dececaſed, was admitted to ſaid cloſe, as aunt and heir at 
law to ſaid George Wilton, and is now poſſeſſed thereof; 
and on looking into the rolls minutely, L found a ſurren-- 
der to the will of the ſaid James Wilton inſerted in me: 
 court-rolls, and ſaid to be preſented 26th October, 1722; 
which fürrender was not in the index of the rolls, but was 


found on the rolls by looking over the margin of the bookx; 


+ and which ſurrender is recited to be in general words (but 


' ſachſurrender cannot he found among any of the papers). 


And ſaid Armſtrong inſiſts, that the admiſſion of Jeremiah. | 
Wilton, her brother, deceaſed, to ſaid cloſe was illegal, 
and' 'thathis ſon George ſhould have been admitted under 
the will, and ſurrender to the uſe thereof of ſaid James 
Wilton's will]; and conſequently the deviſe of faid Jere- 
miah Wilton to his ſaid ſon George, with remainder-to. 
his two daughters, and George's admiſſion thereon, is 
| invalid; 3 and that ſhe is, as aunt to. ſaid George, his heir 
at law to this eſtate 7 and. that, AR NIECE Sarah has no 
title hereto: 
Wg rTHER the Tanten to James Wilton? 8 Vin 


| 6 rh which; 1s enrolled i in the court-rolls, and there ſaid to be 


preſented on 26th Oct. 1122, is ſufficient, evidence of a 
; ſurrender, if the ſurrender. itſelf cannot be found, inaſ- 
' much as the ſurrender, if produced, might be of no more 
than the nine acres and three roods deviſed to Noble? and 
it ſeems very probable it was of no more, as it is recited” 


nin ſaid Noble's admiſſion, that the ſaid: nine acres and 


three roods were: ſurrendered. to the uſe of ſaid James 
Wilton's will; and the. then ſteward admitted faid Jere- 
miah to this cloſe, as heir at law to ſaid James: and, 
Would it not be incumbent, if ſaid Sarah ſhould be ad- 


mitted under her father ſaid Jeremiah Wilton's will- and 

ſurrender, and bring an ejectment, for ſaid Mrs. Arm-. 
ſtrong to prove at the trial that ſaid James ſurrendered 
this cloſe to the uſe of his will, as ſaid Jeremiah Wilton 
was admitted in 1732, ſoon after the death of ſaid Rae, & 


and was ora on Gee tillthe ſaid Jeremiah died in 10 40 and 72 5 3 
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5 is not ſtated in the Caſe) to the uſe of his will, was ſeiſec 


7 perſon admitted, though not admitted himfelf, in which 


in by title of admiffion under the lord, and was ſeiſed of 


ER, . corvuolns. 
8 ceceived the N he died, which was in 11401 | 


"and faid Sarah being at His death a minor, and now not | tha 
more than twenty our? or, Can the ſaid Sarah, by a 5 in 
>. bill i in equity, pel the ſaid Armſtrong to ſet forth on be 
"av, W ether the ſurr nder of 26th October, 1722, le 
ſaid to be on the rolls <4, * preſented, did contain gene- oh 
ral words, as there inſerted, 2 80 179 "er * vey 8 ©. 1 
eee of ſuch ſurrender 1 55 . 
„ i Fe 

BEFORE it can be refolula, "whether the ens. HW th: 
ohh 26th of QRober, 1722, recited i in the rolls and acts na 
of the court to be then preſented, is ſufficient evidence . - th 


a ſurrender, if a ſurrender cannot be found, or before any 
— FjeAment, be brought, it will be neceſfary to conſider, 
Whether James Wiltan, at the time that he is ſuppoſed by 
the court rolls to have ſurrendered (though the e 


2 2 2E 2 


*. 


of the cloſe i in queſtion, as well; As. of the nine acress. and 3 
of what eſtate ? for if he was not ſciſed in fee of the cloſe 
at the time of the ſurrender to the uſe of his will, though 
be was ſeiſed when the preſentment was made, 26th Oct. 
17a, or any time aſter, I conceive his ſurrender val 5 
be void, as he was not a perſon then having any eſtate at 
the time of the ſurrender. So if he had, without any title 
ol admiſſion from the lord (unleſs. he was heir at law to a 


cale he might receive the rents and profits withopt ad- 5 
miffon), entered vpon the cloſe, and received the rents 
and profits to his death, yet (if he was not heir of a party 
Admitted) he had no right to ſurrender to the uſe of his 
will; but if he came in either as heir at law of x perſon 
admitted, though he was never admitted himſelf, or came 


LL „ 


the nine acres, and of the cloſe alſo,. at the time of his 
ſurrender to the uſe of his will, then the ſurrender will de 

good. As to this, the Caſe is ſtated thus : That it 1 
by the rolls and acts of the court that the ſaid James Wil- 

ton did in general terms ſurrender all his copy hold 5 

and it is ſaid i in the ſaid roll, that ſuch ſurrender was pre- 

bened . 9 2328 Now this roll i it appears, 
F< 5 = . 


wh in court 26th October, 1522: ſo that i inquiry, ought to 
be made, whether the ſurrender preſented can be found. 
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| evidence that can be had of ſuch ſurrender: and as ſuch 


| narrowed to mean only the nine acres, if he was ſeiſed of 
I them and the cloſe at the time of ſuch ſurrender. How f 
this mattet will, upon enquiry, come out I know not; but 
- upon the preſent Caſe, and conſidering it without the en- 
quiry I have directed, I think the title ſeems to be in 8Sa- 
rah; for as the ſtatute of Limitations 21 Jac: extends to 
copy holds, though it was admitted that James Wilton de- 
viſed this cloſe to his nephew George, yet Jeremiah, 


5 Wilton, and in direct oppoſition to James s will, and de- 
: viſes i it to his ſon. the ſaid George in fee; but if he dies 
5 before twenty-one, then to go to Mary and Sarah, his 
half-ſiſters in fee, as Joint-tenants z and then in 1740, 


ſaid Sarah, who ſurvived her ſiſter, ought to be admitted 
and bring her ejectment. I do not ſee any occafion for 


and if Sarah recovers in uy, ſhe will recover che 
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If i it can, it will ſpeak for itſelf 3 but if it cannot, the roll 
then will not only! he good and ſufficient, but alſo the beſt 2 


ſurrender is in general terms of all his copyhold lands of | 
that manor, thoſe general words cannot be ſtraitened and 


George's father, is admitted, as heit in fee to James 


George is admitted, and dies a minor in 1742, whereby 
the limitation to Sarah and Mary takes effect, and the 


going" into equity, the title being clearly 4 matter ut l; 
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ein. A. and C. are tenants in fer of the other moiety. 
eue tenant in D. is a copyholder of certain lands, and are all of the 
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ſame to on uſe lord 


| tel 4 in ae This operating, as t was ſup , a5 an ö 


2 moiety of the ment as to'one Votety of theſe copyhold premiſes; 

=. manor under : 

5 * which the copyhol, is. ld” A. is, at. 9 = e admitted 990 
= moiety of the copyhold, t6 be Holden according to the cuſtom of the 1 manor ; and 
dqaaſter having ſurrendered the ſame to the uſe of his will, deviſes all his manors, 


lands, &c. to F. for life; remainder to F. in tail; remainder to C. in tail, E. 


enters, is admitted to the moſety of the copy hold, and dies. F. dies deres 11. 


4 _ the ſame in fee.—The OP1N1oN of BooTH,” her the ſervices 
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A ſte ward, Sn ranted ſeiſin of one full moiety of 
miſes, to 
he was ad 


| I ule of his will. 
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mager to G. in tail, all his manors, lands, &. 


A. To og 8 not produced}. Sg * 45 


. dae. . entered, and ſuſfered a prey of his moiety. of 


= td. the faid. manor z ag hep by leaſs, and releaſe. -COnve 
= - # the ſame to 8 fee. ters not on any part of t 

copyhold lands: but G. 5 in poſſeſfit 
with Fe 8. to ru the rw A to him.. a 
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1 LS ET. F FEAR, 1 one mbiety > the copyhold lands, the 


Bo 8 of the manor 
de F. and copy hold tenure is ſuſpended. 


has one 


=_ and e do not ſee why E. may not apply to the preſent lords to 


ap ͤadmit- 


WE ance to the in fee. „ 2 „ "FE B. 


* 5 entirety from ; | 5 
Ton Was, who vo the fag harp done no 48. : 53535 


eder the 8 _ſurrenders the faid copy hold into the wade of the ; 
. Eh the ſaid manor, to the uſe o of A. and his heirs. 


ſue; E. enters, an ſuffers a recovery. of 42 moiety of th the manor, 8 
hi due 40g Pen 2 8 
for the other 8 of the „ are revived after * . * the - 
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to a moicty ; to whom 
lords of a full moiety) by their | 


ann ogo, mA: 


"ma. agg =m: 


old to A. his heirs: and aſſigns Par Sod 
nitted, and; ſurrendered. the an, to = 


=—_ - Ts 1 5 E. for life, remainder toF. in tail, "re | 
: / vr To cbt., . entsred, and died, * firſt admitted L Anis. 


on, Mr ant | 


bene the Bur as it ſcems not to have been leafed for pete! be 
We herwiſ d away, diſtin& from th 
3 "wotety,and'P. otherwiſe conveye away diſtin from the manor, I 


MY . be admitted to the entirety in tail; and then he may ſuf- 
die fer a . and furrender to Ve. Intended 1 pdrogga 
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* one ier Ving ſeifed i in FOR Seca to 2oth May, 
rr the cuſtom of the manor of Wakefield, of a co- Lok 3 
p old eſtate, ſubſequent to his marriage made a volun- in fas of — 
tary ſettlement thereof, without conſideration, to him- pyhold eſtate/ 
ſelf for life, remainder to Elizabeth his wife for life; makes a volun- 


Temainder to their heirs in ſpecial tail; ; remainder to the © of te fam ak: : 
heirs of the wife for ever. e Koa ah ©» ter marriage 2 
12 250 Fay N to the uſe of = 


: himſelf for lit, ; W to Fo. ue of his wife for life; ; 3 to the uſe 

bk the heirs male of their bodies; remainder to the uſe of the heirs of the wife. 9 

E. H. afterwards ſurrenders the eſtate to D. B. and his heirs by, way of mort- 

£28 ge; and then, agreeing with him for the abſolute ſale thereof, a ſeizure i ito ů 

_ the hands _ _ is ſuffered, and the eſtate is regranted by him to D. B. im © 
ee, Fho enjor e with ut 5 e N * Mr. Boer 


| upon. l d fort e title of H. B. 
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Tex. ſai Sechge Hirt, in ene of 60l 28th, July ; 5 2 


E eee this eſtate to Ital: Batty, his heirs and 2985 ä 
aſſigns, for ever, ſubject to redemption on men of - = 
ol. and intereſt. | _ 


BAT purchaſed the cltate of Hirlt; ; and in order 27th, * 
to make a good title thereto a ſeizure was ſuffered, and 234 
the eſtate wh WEE vy thy: lord? to Tn and his heirs 
for nd: 4 5 8 El 
RST dic above. twent 78 4 0, vin iza- 8 
| beth his wife, and John mo, gow bete heir. 8 2 8 
El IZ ABER TH the wife now claims the eſtate under the” 1 
Tete and threatens to bring an ejectment for re- 
N thereof. * 
HaAvx the heirs.and deviſdei-of! Batty, by the Gans Guerre: 
der, ſeizure and regrant, and ſo long peaceable poſſeſſion, ö 
a good title ? and, Was the eſlate tail well barred byte pe 3 
above acts? and, 15 it adviſcable for: a purchaſer. to ac 3 
_ the title 1 VV 1 8 © 
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THERE i is too FOOD W doubt upen this Cate dete 
to Wee this title to a purchaſer.” By the ſurren- . 1 I 
er ORG _ of the 2oth 75 173 I, there is a : 9 "= 
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been in purſuance of ſome agreement, contract, or arti- 


4 mainder to Elizabeth his wife for life; remainder to the 


= generally barrable, under a like cuſtom, by a recovery 
in the court-baron in the nature of a common recovery, 


% L r * — 5 4 
5% 
4 


fer common recoveries, but have generally a cuſtom, 


was ſuffered in September, 1732, of the premiſes, and that 


"DES 
Urox all . aa 1 e the cs is; 


od this oecaſion. And m * particular reaſon for ſaying 


preſent, at a diſtance from thoſe Books; but thoſe cuſ- 


ſeems to be an eſtate tail created by the ſurrender in 


mp ny * hs been —_— I 10 to think they 


1 WER eſtate tail created ; ; and that 8 may. FOIL 
SE : Es 5 cles before marriage. It is to George Hirſt for life; re · 


—_ ſaid George Hirſt in ſpecial tail; r remainder to Elizabeth 
tue wife in fee. Eſtates tail in *copyholds ought. to be 
muste by cuſtom ; and when there is a. cuſtom to 
—* -._, warrant an eſtate tail in copyhold, ſuch an eſtate tail is 


where the donee in tail comes in upon the voucher, 
6 ©: vouches over as in. 2 common recovery in the court 
EF - of common pleas. But in ſome manors they do not ſuf- 


_ _ that a ſurrender alone ſhall operate as a recovery; or 
=  _ '. have a cuſtom, that the lord ſhall ſeize upon a pretence 
—_ of forfeiture, and upon that ſeizure ſhall regrant to the 
=_ = he : _ tenant in tail in fee, and that That ſhall operate ſo as to 

bar the intail. I imagine, that there is ſomething of 
that kind here; for in fol. 1. you ſay, that a ſeizure 


5 they were * e to e nd ave! = 


5 that conſuetudo loci eſt obſervanda; therefore the particular 
bol this manor, and the proceedings upon this ſeizure, 
andi the regrant itſelf (which muſt have been by ſome ſo- 

lemn acts of the court), ſhould have been ſtated to me 


4x af . this is, that I find it ſaid, in ſome of the Books, that 
= | thereare particular cuſtoms in the manor of Wakefield 
relating to the methods of barring eſtates tail. Tam, at 


"2 ' toms ſhould be preciſel: y ſlated; for the knowledg chere - 
3 . 2 of is not within any counſel's province. However, here 


5 1 3 2 1 17313 and if the ſeizure and regtant in 1732, with the 
© ſubſequent admittance, did not bar the intail, (which, 


Wes | | 
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; a0) as al ſhould be of opinion, that the . of 

N February 1731 did not create a diſcontinuance of the 

- eſtate tail (and ſome hold, that no ſurrender can create 

A 2 difcontinuance of an eſtate tail in copyholds); for the | 

: ſurrenderor was ſeiſed here only for life: for the inter= 
mediate eſtate of the wife for life prevented him from 
having an eſtate tail executed, and he had only a veſted 


eſtate tail in remainder ; conſequently, he not being 
nm or ſeiſed of an eſtate tail, his ſurrender did only paſs 


4 what he could lawfully paſs, which was an eſtate for 
5 bis own life, with remainder (ſubje& to his wife's eſtate 7 
ni remainder for life, which was not diſplaced) to che A 
; | _furrenderee-and his heirs, until the entry of his iſſue in 6. 


- tail, if he ſhould have any, and: ſubje& to that eflate; | 
then to his wife in fee. But if the cuſtom ſhall be found 
to beſo, that what has been done by the feizure and 
regtant has been effectual to bar the eſtate tail, and the 4 
remainders expectant thereon, then only the „ 42 
[eſtate for life will be outſtanding. And as to that, I do l 
not ſee how you can make thoſe tranſactions a bar to her, 


| who was no party to the ſurrender; whereas it is uſual, © ef N : 9 
in almoſt all copy holds, to require that the feme ſhould 
be a granting party to all ſurrenders that are to take a 


. ſtate or intereſt out of her, and that ſhe ſhould be ſe- 
_cretly examined, as in caſe of a fine. But then it ſeems 
to be above twenty years ſince the death of the huſband ; 
' and if that be ſo, the ſtatute of Limitations, which bas 
been held to extend to copyholds, will give the right E 8 2 
.  polleſſionto the preſent holders, the heirs and deviſces _ 
of Mr: Batty, againſt the wife of George Hirſt, though 
it may not be ſufficient to bar his ſon or the iſſue of his 
body; becauſe the right of ſuch iſſue cannot ariſe till 
after the death of the wife. Upon the whole, there are 
too many doubts in this Caſe, and there are too many _ "+ 3%. 3 
matters which may 2 8 explanation, to Sh. ht of 4 r 
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Cur +. 
ho 
225 mage : tenants, Who hold by fealty, fait of court, an 
df Hampſicad: yearly chief rents, of antient copyhold tenants at = 
3% . os ye uncertain. and of divers new tenants, who within twenty 
n Ft: laſt, and ein in the infancey of the late 
. tirary to the 
TY . 9 5 ard of the manor, and nt of the homagers, have 
 reſpe'to the been admitted by copy to divers parcels' of the 


. b . EIT and. yearly rent, upon which they bave built houſes, 
5 mittance, and made | 
dome improper t the 4 5 as cop 1 of inheritance. 


having Trex ſaid man 
2 52 ne of andthere being à term of ſix hundred years in Lotd Digby 
the lords of Tags others of this manor, - with other manors and lands, 
13 rt. Tage of the late Lord Gainſborough 125 Lady Cathe- 
NION u rine Greville, daughter of Lore Brooke; 15 raiſing 
© the wode of 10500l. and maintenance for the Lady Diicheſs of Bend 
3 F be fort arid Lady Woodltock, the daughters and only iffue 
= eward. | 7 "of that marriage,. which is all paid out of the ,purchaſe- 
5 money of this. Manor z the reſidue of the ſaid. fix hun- 
 dred years t term (as to the ſaid manor of Hamſtead) is 
"Aﬀigned to Buxton and tümbriüge, truſtees of Sir r 
Willem. to attend the inheritan cee. 

The court-leet and great court-baron' of r e 
1 by cuſtom, been holden. together, time beyond 
memory, on the laſt day of Eaſter Term bx after 
the ſaid purchaſe ; and before the court-leet court- 


- yeral ſurrenders out of court, which at the ſaid” court he 


. 3 


4 5 3 4 2 We, 
* " : l 5 A 
8 5 gs T4 FAR ne . . 8 $ 
py TIENES ©) 5 " 1 N 8 


bbb. 1 
ir to me [ok Flite POTTY 


© of le Minor of HANPSTRAD; and the ( be Hor. | 


PHE faid abr bes el . of UE 12 f ec cha | 


rd Gainſborqugh), PE agreament with the then ſtew- 
in 


MM vaſtes of 
A E of the ſaid manor, to them and their heirs, at a ſmall fine 


rdens and other conveniencies, and. now claim 


or was conveyed (170) to Sir William : 
| been done dur- 5 deed inroſted, bargain and ſale; and releaſe and fine; 


this manor by y virt e of a ſettlement heretofore made on the mar- 


baron, the ſteward, according to the cuſtom, took” fe.” 


3 * laid before — . 2 * the 5 = 


55 to be their cuſtom 


| copy vs. 25 


1 FE to preſent, ( rout ms 1 1 And a, 55 
© ſaid jury offered to the. ſteward (7 inter alia 685 preſent- : 


ments in theſe words, viz. 

% Tur the cuſtom of this manor is. and hath; time 

out of mind, been uſed, that the lord hath received for 

FRY. alicnation or fals of any eſtate in the manor, one 

* gee. thereof, and no more. And we find the 
ike cu 

any cuſtomary tenant; and that the tenants of the ma- 

nor may dig and carry away as much gravel, land, an 

turf, as they have occaſion for the repairs and accom 

| modations of "the lands, houſes and gardens, 3 

they dig in ſuch. places as are convenient, and for the 


N repair © the highways and roads within the pariſh and ; | 


* of n 1 | 
Axp they preſent an 4 all ſormer gtants and 
preſentments of eſtates ne cuſtoms herctofore found 


by 
any homage during the minority of. Baptiſt Earl of Gain(- 


borough, late lord of the ſaid manor, or any of his pre- 


+ deceſſors, lords of the ſaid TE > in wy wiſe Hagar 


175 fore made and granted. 


And they did then demand of th e - faid fleward to have = 


g 9 hand to thoſe A e as his admittance thereof 


the: oburt to the 25th June inſtant. | 
Ar which time only. thirteen}, of the ſeventeen ſworn 
8 appeared, and demanded to have produced to them al 
the rolls of the manor; without which they declare 
they would not proceed upon any bufineſs, Ae fo much 
as to preſent the ſaid ſurrenders that had been taken out 
of 18 as . 1 though they were deſired to do ſo, 
to the end that the tenants, mig] t be admitted to 1 
os eſtates, and the lord have lie Ane but they rełuſed. 
And upon friendly debate with the jury about the ſaid 
pretended cuſtom of the lord's receiving a year's value, 
and no mort, for a fine, it was aſked them; How and 
in hat manner they did eſtimate the pretended _— 
| value? Whether according te the beſt improved, value 
or otherwiſe, and how? To which they anſwered, AS | 
the lands were valued in their lay-books or aſſeſſments. 
Ax they perverſely inſiſted to have all the rolls of the 
manor brought before ey would proceed, inſinuating 
that all the rolls were burnt when Mr. Roch the then 
ſteward's houſe was burnt down; and alſo inſiſted to 


have the ſteward admit their pretended cuſtoms; where- 


. EY were 1 e to Leon 2 of Ju next. 


om to be upon, the admittance of the. heir of ; 


| otherwiſe they would not proceed 
Any further; which the ſteward: refuſed, and hone palm | 
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3 op £ 1 As to 3 is apparent that the ; copyholdeis 
3 : wot make uſe of the lenity of the former lords, to the 
pPfejudice of the preſent lord of the manor: for although 
it is poſſible that, ee the negligence of their agents, hy 
they might not take aboye a. year's value for a fine, yet | £ 
= „ it is certain, in fact, that 75 \ fines through the whole from 
EF - Tmanorarc uncertain, no copyhotter bein able fo ſew Wes 
=, His fine certain} for that every copyholder's fine hath "TO 
been different in point of ſuni in each admittance, and enter 
ino reputation that the fines ate certain, but the contra- the le 
= 2 and ſo ever declared by the ſte ward, who always ſet preſe 
EE | . them at ſuch and ſuch fines as is now pretended to, ws . Fer 
Vànmnmnaever before heard of. a 7x 
Ab this being the fad, your opinion is defired on | 
—_ theſe matters following. 
no. In whoſe name the court is to be kept, in reſpeR of 
—_— the exiſting term for the remainder of the fix hundred W_ ©? 
Tears? Whether, in the ſaid es . 125 Sit 
—_ Willam' 5 FN. in al tlie * V the 
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HE _— eſtate it in ; the pinoy ii 1 * wes S 
wis have the remainder of the term for fix hundred WU ma 
V therefore the court ought to have been kept diff 
An their names, if the tenants ean any way prove ſuch the 
cdeteerm is in being; elſe, if any ſuit ſhall be brought by Sir 
—_ — William Langhorn againſt any of the tenants, he will 3 
5 = n be nonſuited. Befides, I doubt the term of years Is ex- | 
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1 AM: 8 opinion, Shs is not 3 to receive 9 
. nor ought he to inrol ſuch preſentments, 
2 the right of the lord may be prejudiced: fot the _ 
tenants (unleſs charged on oath i in the court of ſurvey to 
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'D or thereabouts, did, in the year 1750, borrow: 4qoool. (of which thera + 
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more had there; and on the ad July, 17 50, the Earl ſur- rſecuring the | 
1 rendered thoſe copy bold premiſes to Mr. Adams, the worfen mo- 5 : 3 
- mortgagee, and his heirs, upon the uſual conditions; toe? 39 1 * 
N de void e ee Wy the: PIE money: and intereſte ame- thhe 
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_ fantly and regularly paid him, was fatisfied with his New 
ceority; and never applied to bo admitted under this con- 
daliitional ſurrender; but tbe lord af the manor of. Byfleet 
having changed his ſteward, the new. ſteward,, about 
. Years, ance, thought fit to call on Mr. . to he 
5 | - admitted tenant to the copyhe | premiſes ; | Ong, 
__ thatas the condition wa as bröken, the "ſtate n law was 
nin the mortgagee ; andthe therefore contended, that the 
_- _ furrenderor had no eſtate in the premiſes, and that the 
lord was 1 * . not — 5 
-  atel ing, the ſteward proceeded, to make. the 
- what, Ok ns to compel Mr. Adams to dome in, p 
Sh or 10 as the danger of a forfeiture. | WM an 


8 6 N IIS drove Mr. Adams at laſt to 1 * | 4 r 
258 1 ſeemed to be, that dams? Mavdng | 5 


cut cd not affect his eſtate, becuufe the lord coul 
not compel bim to be admitted without a Hpeciaf cuſtom; 


Fer the was too large for a mortgag ee to riſk, where 
de was fighting other people's battles; and therefore Mr. | 
Adams, after declaring himmſelf to be well ſatisfied with 
Bis lecarity, and that he did not deſir ire to be admitted 
with any other view than to prevent à forfciture, was 
admitted tenant, and Lord Portmore paid a fine of no 
kf than 400l. upon his admiſſion. Mr. Adams, at the 
time of his admiſſion, was upwards of ſeventy years old, 
_ and viſibly in a bad ſtate of health; which is ſuppoſed 
do be one reaſon for his being called on to be admitted, 
242ãẽs this would entitle the lord to a new FE On his death 
4 TRE and the admiſſion of his heir. 3 5 
5 Ra 5 Tux event has anſwered bis expectation on {IIA f Us 
=. _ (being\lately:dead; and ſinde his death wwe lord has pro. 
__ : | | <cded:toimake the uſual ptodlamations, andibavobliged' ! 
1 = ch Mts Adams's:heir to be admitted tenant, : and inſiſted on 
1 2 beef no leſs than 500l. which has been accordingly - 
iz ſo that the lord has had no (Tels than 900. for 
= nes but of this eſtate in leis than two years! Mr: Adams 
= as 25 . ſevætal children at the time of his death, 
11 2 3 e rs e, le his eſtate a them in er- 
1 diain proportions, which makes it neceſſary ſor che enxe- 
ee dutors tu call in the mortgage monte y immediately n 
A gentleman has been ate to who is ready to advance 
= ES ee money, provided. it can be proper] ly ſecured,” 75 
—_ 5 Tzxou what is above ſtated, you-willſec how-neceflary... | 
Ee 1 it is for Lord Portmore to avoid freſh admittances and new 
FE ines; for was a conditional ſurrender to he made tothe FM 
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tgage of the leach and ade premiles 

th gned'tothenew me rtgagee; and that Mr. Fn 
heir at law, whotis a whibk bange and- of fortune, 
ſuould declare thetruſt of his-eftate:in/the copyhald pre- 

E 112 e e gd the uſe of the 17 $9 1 
ecure the repayment of the mor money and. 1 — l 
ff, ih 4 ; covenant from him 4 Res fer 85 — 

türe, as the gee ſhall direct, and ſuch otlier „ © 

venants as hall be thought — F ©. 

Ax this deefaration. of irolt-ia-received: "a the iemard, G . 
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_ granted to new mortgagee in the uſu manner 
ſuch Mörtgsg e be as effe Aually ſecure from i e. Wl 
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: NOTHING is oommon as ſor lender of money on Mr: Poon: _ ._- 
5 ands totake their ſurrenders by way of mortgage © e 5 | 0 
- in. the names of tnuſtecs. Sometimes thert are ſveh "i 
| beripts due on deaths, chat gentlemen; who: have valuable EE 
3 horkes, op ate in paſſeſſion of: movenbles-of great pri 
If $Þ 02 ccaretorotpole thoſe things to be Seized; on dehalf © 1 
| ofthe lord with maner. Sometimes ſuch gentſemeen 
| 8 properlyibe rd andatenant at the ſame time . 
If. che intended lender here isiſatisſird that! Mr. Adams 5 13 
bein is er grep truſter for him. to makes uſe af, an- is 
bete repreſentod as a gentleman of honour and fortune, 1 
| Ice not why ſuch lender will not be as ſafe as in the 5 . 9 2 9 
bands of any ether truſtee A common declaratien = 
" traſt; with a covenänt that be, the idtended truſtee, wil 
| furrender eitherfto the intended lender, or to any ſuch 
ther: perſoo:and; his hrire as: ſuch lender ſhall. appoint, 
ſeems gqaiteifufficients-for ſuch, declaration of truſt il 
be a lien oro the copybold lands q and by a bill in it,, 
the lendet canalwayscompet a ſurrender hen he pleaſes, #- : 7 
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V/ -euſtomar' lervicer) hs wilt have with 
=: : no righe to interfere or inter poſe, for he haß a tenant in the e 
* - N 1 copy now. It i is. ſtateck in, fo. 15 that. he "hath obliged will 
Vi Adams's heir to be adwitted,tenant,; upon pay- Ii cofts 
=_ ment of ſo exorbitant a Ene as Sol. As by the method i us 
= ” row propoſed Mr. Adams heit: ic nat to part with the legal of Pe 


e 


1 ee but ie to continue tenant to the lock as before, I recor 
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ae prejudiced or affe del by the tranſation-.. As to i I'sr 
B the incolling of any declaration of itru Roy he the court Ada 
MM 1 dlłreclls, it can be of lutle ſervice 3 for although you men and 

— mou ofthe preſent: ſtewird to allow of Tuch inrolment; the! 
Pet it is very, uncertain, whethet he would inform ANF 
3 Peron who-came for c any admitt tance upen any-ſurcender. EY » 
that ſuch a declaration was inralled among the court 15 
rolls; and without ſuch information the inrolment would 0 
3 be of no ſervice; ' becauſe/of itſelf it wo! puldkncither be ex- 81 
| LS. 58 - 2G nor conſtructive notice, no purchaſer being obliged "198 
—_— : to ſearch all the churt rolls If it would be very une 

Whether the preſent ſte ward would An 

=_ ture purchaſer or incy oumbrancer any Tubh aicthee;oi6weutd 
—_— be ſtill more uncertain whether a future ſteward would do 
= _ it;7eſpecially as ſuch inrolment would not be any legllar e 
= Ro a bf che cuſtomarycourt; as not being warrantettby-any Ml. © 
1 88 = _ of the cuſtoms of theamanor! I think; therefore;"ir, MW -/; 
=_— . vill be beſt to have à deed of four parts: Lofd Poftnere  / -2 
1 pf the firſt part; Mr. Adams's heir ofthe ſeednd part; Mr. MM 
—_ 8 Adam's executors of the third part; and the- intended AN 
—E . 5 lender of the fourth part. State the morigage and ſur 5 
4 E bender, and the will and death of Mri Adams that the ex ! WU 
1 — ecutors have called in the 5000). 3 and that the lender had 
E YÞ w_— | _ agreed to accept of the ſecurity and advance that ſum. 
= * ; Therefore. in conſideration of the ooo. paid tothe execu- 
RI kor, and 108. to the heir, let the heir and Lord Pormiore 
nt, releaſe and ratify, &c. the frecholdtothelender B. 
bendumitifee, ſubjectto the proviſoafter; and let the execu- 1 
dor aſſign the leaſchold tothe lender, babendum for the re- 1 
© mainder ofthe tem z; and 15 * A ams's heir-covenant | 4 
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in fee, would, of itſelf, be ſufficient to dock the + \ 
f intail created by his father's covenant ſo contained i in the 
laid ſettlement of April 1712 as aforeſaid, or at leaſt to 
© tontrol he force. and 155 of thoſe ovenante. Tf 4 
; covenant 


| cory HOLDS. 


copy hold lands will not only oreate an eſtate tail of ſuch 


the iſſue himſelf, when he has got himſelf admitted in fee · 
fimple to the legal eſtate of the copyhold, may not diſ- 


> joel 


ing into a like covenant, on a like conſideration of mar- 


IP remainder to his own right heirs ? for it may ſeem to 
"3 be a needleſs eireuity for Mr. Paggen Hale to be forced, 
after he had been admitted in fee, to ſurrender te the 


: uſes of his father's ſettlement in 1742,,and then to ſuffer 
A recovery in order to be admitted again. - ButI incline, 
that if an equitable intail i is created, that then a recove- 


ry. in the Court Baron was neceſſary to dock the ſaid in- 


bar the equſtable eſtate tail, as it would be requiſite to 
take to bar it, were it a legal eſtate tail. But this previ- 


ous queſtion will fill recur, Whether this is a creation. 
of an equitable intail ? Articles, covenants, and agree- 
ments will create. equitable intails of lands held in fee - 


ample by the common law, as well! in favour of volun - 
that the rules are the ſame as to copyholds ; ; if they are, 
ders of copyholds, and to deprive ! the lords of as many 


contracts to ſell land to 7 S. and dies, equity will ſup⸗ 
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covenant in nnn of marriage, &. td : 
copyboſds in favour of the iſſue; but alſo in favour of. 
; voluntary remainder-men ; then it may be aſked, Why, 
7? charge himſelf of the aforeſaid. equitable intail by enter- 


riage, to ſutrender in favour ot bis iſſue 3 and failing 
ſuch iſſue, in fayour of voluntary remainder-men, with 


tall; it being a rule, that the ſame ſteps muſt be taken to 


| teers as purchaſors. So of truſts. But I do not know 
there is a foundation laid to ſet aſide almoſt all ſurren- 
of their fines... I grant, that if a copyholder articles or 


ply the defect of a ſurrender, provided che contract be 
in writing. So if 2 copy holder, in his marriage · ſettle· 5 
ment, and in conſideration of marriage, covenants to 
ſurrendet to the uſe of himſelf, for life, remainder to his 

_ firſt and other ſons in tail; here equity will alſo ſupply 
the defect of a ſurrender, becauſe the ſons are purcha- 

C7 ſors. I will alſo aste, that if he covenants to 07908 mo- 
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5 erer Cape cite for. won" mac e 
i a deed executed after marriage, „And without confider-” 
ation, there equity will ſappl y the defect of a'ſn irrender, 
becauſe. children Have a right from natural juſtice to be 

; provided for: but I mu much que jon whether equity will # 
go further. This brings us to the principal. Cale: A 4 
copyholder covenants in His marriage-ſettlement to fg 

| render to the uſe of bimfelf for life, with remainder to = 
his ſons 1 in tailſucceſively, „ remainder tothe uſe. of J. 

| a volunteer, and mere Pr" the "DQuere is, N 

ther if the 'copyhotder” dies without iſſue, and without a _ 

3  farrender, equity will fopply the defect againſt the heir | 

at law? The ſolution ok this queſtion will determine all f 
the points hitherto appeating in this Cafe. It ſeems to 
be new doctrine to ſay, Here is an equitable intail? The : 
ſaying it ſhall be conſidered as a truſt; ſeems to me to be ; 

 endeavouring at a diſtinction that does not hold. Courts 
of Equity fay, that wherever there isan equitable ſpeci- 
fe lien on the lands, and he who has the legal eſtate has 
notice of ſuch lien, there they will raiſe a truſt, and de- 
eres the perſon who has the legal eſtate to be a truſtee for” . 
thoſe who claim under the ſpecific lien. But ſtill the : 
principal queſtion is left undecided, iz. "Whether the 
covenant here creates ſuch a ſpecific lien as the court of 

equity will decree it to be carried into execution, and the . 

defeat of a ſurrender to'be ſupplied in favour of J. S. the 
volunteer in remainder ? If they will, Why ſhould they 

not ſupply the defect of any covenantee in the firſt in- 
ſtance, whether he claims with or without confiderati- 
on? The caſes where equity will or will not ſupply the 
defect of a ſurrender to the uſe of a laſt will upon FAO 


— 


; viſes of copy hold, are well known; in many they will 
not ſupply that defect; but if a covenant by deed exe- ! 


ecuted in a bed- chamber in the laſt illneſs ofthe copyholder | 
: will do as well, the precaution of having a a ſutrender to 
; the uſe of the will becomes unneceſſar. 1 
Tres: are the difficulties that have preſented hn 85 
* ches to es, and it is a caſe of great UNEFICACY- AlI_ 
can 
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canday! , Klee idee ee doi me 

againſt cnfidering theſe! covenants as beating u ſperiße 

lien upon the copHH Old lands for the benefit of tie volun- 

tary ramginder>inen,| thanvin favdur of their being 16: | 
| confideted;yetithe imentionoftheicovenariterwas cer: 
'l taindy to anaks it a fpecific lien}: andifo ng =p.ag ve; 1 6-56. 
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I Tak, yhder his Nene doe eſfoel of derb ide Anſwer: n 
| coynants; far the: ſurrendering theſe.copyholde;raothey, 7nd e 
ars cohtained. in tbe twaſeilomants of 10% 1 and =. e x 
_ ſuppoſing; then amount not ho f pSceH liens tie vibe: — 
intails, ſhould. melt be;conſideregs- + Lean bind no ttaſon-. f 5 . 0 
natgumęnt; t fativfy myſell, thats. they would in . 
cuaſe be,gonfideret-asabſolutely id --Suppaſe::the: tori WP . 3 
s gantges bnighe! ſctibement of 1312; fhpuld;commente! 6.5, 
au, Sign u tho'rovenant.imthat; evlemew.agaioithe. = Mþ 
repreſentatives of Wilbanm:Hale'the:covenanigs3;Juppole; © © — 
they ſhe a ſhew a. breach in his having negleQed to ſur- - -- 2 
rehde f the opy id, and the jury ſnould Alfeſb damages „ 1 
to the value of the copyhold premiſesʒ Would a coutt ED _— "_ 
of quit) 70 5 an-igjuyQion 3 Againſt taking,out ExeGu- 1 
tion > they; would. then J nig Ak, On bat ground, 0 
| theywovidgwin graning fk dtn? Would not ä 
Hanses Rave «clear rißtitcnt del ii, nee 
as 85 08 11 ine ralttrim of Sgt. would 1 
land In the 1 % W. 0 "Would klere be any "thing uncon⸗ EET 
' ſcionable in ſuing a man or his repreſentatives for having | 
broken bis contract, eſpecially when. nothing has hap-  *? = 
on to diſſolve, reſcind,” or-weaken'that contract? In- 1 
deed, a court of equity would have a right to ſay what 3 = 
the covenantees ſhould. do with the money recovered, bb 
they being but ſtakeholders and truſtees; but it could __ 1 
have no right on any pretence to ſtop proceedings 1 inthe _ 5 i= 
action. The rule is, that where equity is equal, the la 
muſt prevail. 1 remember in the Caſe of Lechmere and _ 
Lechmete it was faid, that if an action was brought in 
that caſe. DF, the. oorenantees in the marriage articles 
5 | EE againſt | 
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| D, 0 Lord Lechmere, 


& DO; the plaintiff muſt have judgment, and the jury could aſ- 
. ſels naother damages for the breach of the covenant than | 
5 the whole 30,000). covenanted in the articles of marriage Wit 
— _-- - tobe Jaid out in the Pputchaſe of lands:to be ſettled to the MW anc 

1 5 7 5 uſes therein mentioned. 4; ſaw all che briefs. and papers, | oft 
5 and have very full notes of the arguments and decree. dee 
1 pronounced by Lord Talbot on the heating of that cauſe; 1 
cs n 2k "therefore cannot ſays that no action is b. the 
3 F either on the covenant in the ſettlement” of A eee to 
—_— that contained f in the ſettlement of 1742, beeauſe T can- _ the 
= not think that the Court of Chancery would have ſuffici- 1 *. ted 

= eber) 0 grant perpetual injunctionss moron WM 4% 

I xũ actions werebrought in thoſe caſe 88 andthe plai ar: der 
nas judgment; che damages, which might be more or wa 
=. asthe jury ſhould think fit, would be deereed te ge ſta 
23s che copy bold lands, if furrenderedto the uſes er eſſed 
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and her euſtomar y heirs for evet, according to the cuſtom 
of the ſaid manor, who was e a admitted tenant; 


ni 0%. 
TW, "leodies f. . As. BA a E . 
— no ſuance of his laſt will did, by copy!of court roll a8th Manerium de 


September, 1696, ſurrender certain cuſtemary.lands, & Fencarne in 
within the ſaid manor, to Elizabeth, then wife of J. E. em. Mon- 


* mouth. = 

Whether wi- 
dower is'enti- 
tled to a uſe 
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Tuar at the ſame court thei ſaid Elizabeth did hy eſtate upon the | 9 
copy of court roll (with the conſent of het ſaid huſband = 


deceaſe of his 
wife, who was 


thereby teſtified) ſ urrender the ſaid cuſtomary lands, c. 


the cuſtom of. the ſaid nianor 's who eee ene child, adaugh- 


"F 


ter, to whom 
[ec tenant, gen 5 85 vt: 1 Fs * 171 5 442 che widower is 


To the laſt Lander, a certain memorandum: was ſub⸗ guardian, in a 


: feribed, to the cffeA following, (oiai) That the true in- manor where 


there ĩs a cul. 


tent and meaning e and ofthe parties to the ſamie, rom that the gf. 


tand and continue ſeiſed of t he cuſtomary premiſes; as ſcend Rs Ws - 


46x14 their deceaſe, to the us of Penelope their daughter, 3 
oh and their cuſtomary heirs f for. ever, according to the cuſs H 
tom of the ſaid manor; and that the ſaid feoffee in widower s 
_ truſt, and his cuſtomary: heirs ſhould, on, requeſt to him chargeable as, 


: dec in chat behalf made, ſorrender the lame e. W 
75 8 ing by the 2255 


was made in 1668, 
| there i is eee to this e. divers tenants who SM. 
divers meſſuages, &c. veral; tenures, ¶ uiz. 
Rs olders who hold eee in ſoc 40 
_ the courſe of common law: tenan 
cuſtomary. tenants; whoſe lands They” 
which lands, Ar e of any ſueh cuſtomary te nant 


want of iſſue male, to the youngeſt d- 1 
marriage; pre yi te at the 7 5 — 5 ſug 
- _ nant; the widow is to have; no more than her [pak widow: 
- hoods eſtate "TS; 
Bear the ſaid T. B. eee year: 1100zand 


_ and ſhe died in about fix months aſterwards, leaving the 
ſaid Penelope (her 
: * firſt — then an — and about cight years | 


was, that the ſaid-Z..Z, and 


his cuſtomary heirs, ſhould tate ſhall de- 


fcolfee in truſt, tothe uſes following (viz. To the uſe Joun 
of: the ſaid T. E. and Elizabeth his ſaid; wife, for thein belt Marg 
lives;; and the life of the longeſt liver of: t 


daughter i is to 
recover ? an 


ngiy., * I. Ws 87 4 85 


eee een, 
jury preſented. C int. al.) WoW 5 eb, 


855 and e, 


7 letters patent, an 


dying: ſciſed; do deſeend to the ydungeſt ſon ; and for 
nter of the firſt. 
cuſtomary te- 
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about- 1703, the ſaid Elizabeth married again with V. 
oungeſt daughter by the ſaid F. E. 
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4 widow, leav- 
to E. E. and his cuſtomary heirs for ever, according to 5 only one 


firſt marriage # 
* and: af- and, How fuck 


hold by the rod's 


—_—_— 


= : es n ſaid: N. H. hes upon himſelf 
= 1 the guardianſhip of the ſaid Penelope, and procured him- 
A ii to be admitted tenant of the ſaid cuſtornary tance, and 
1 8 2 8 8 2 has enjoyed them ever Fnee. © 201797 00 

= _. _— Ink rx in regard there are nd acgarive words "ou the 

FS. yay figs: that the widower is not to have His widower- 


* * * 


Grre. Wars THER: the ſaid ; P. is intitled to theſe cufts: 
2 b e lands immediatel: << alter The” deceaſe of the faid 
; „ eth his late wife? ien Ot 31703 n 100, 

1 . Nor, There are Moe above fix renninginthislordiip; 
P © fo that an inſtanee of this nature has not happened thefe 
B W293 8 w 07 po within the memory of man, where the huſband and chi. 
33 vie dren have ſurvived the ith; being a cuſtomary t tenant in 
1 ->---2 thisloraſhip. Bet ehe Tufvey of the Tordſhip of 8 
13 ee. allſolning to this of Peneariie, has the ſame-words in it as 
eech natote in that lorüſhip ef late Heat? 
1 e, oY '-2Nore,' The ſaid Penelope intermarried at the age of 
= =. loved fourkeen with- W: NA. v0 f.. tely dead. If, therefore, Þ 
= dr id ſhe has a right tothe ſaid coftomar; Finds, 25 ; well by t 

_ -- nl g oy 8 cuſtem of the ſaid” "manor 2 As: by virtue df ie finention in 
_ {5 55 the ſhaid copy of court röll made by the ſaid Elizaberh 
3 1 48 her mother, with the bon ent of Her father às afores 
$i ent ie 4 504 167) D068 7 . Di 203-10. TH 
: = "IH A merfioch übe Haid Penelope take for che 
=} + Og recsvery thereof? and in caſe ſhe is entitled to it, Whbe⸗ 
= ther the ſaid Ati ou 25 to account to her fot' Re 
=—_  . : | rentgand proffts e Heres ö 0 8 death of the faid 
=. "Elizabeth ber mother? POPE Tod En: J "SO 
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Aen., OP EHEND; that if Penctope: Fd" the ſcien 


= T 5 furfenders! to produce, the he a an 0 jectment t fe 
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3 * wos cuſtomary lands, aud lay . 


5 3 own name, and one in the name of B. AE. the traſtce; 
. ind in ſuch eaſe woolal be able to make out 2 gd tile se 


1 p w „ But 8 the'ori nal roll uf the x ni ahipr are not to Ve 
_——_ a and Mr. 5.4 the father-i % Aged the edyca- 
_ Ka ttionof Penelope, and the poſſeſſion of her eſtate during her 
nch, has afſo gotten poſſefßon of her deeds and: mrit- 
1 8 a 5 3 and pattieularly of the above. mentioned e 
2 Ikbiab it adviſcable, that abllfſhobldbe brobght in equity, 
beige e | a oh . e Wen 0 
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* „ to thearticle above and there haye been ſeyeral'i nſtanees 


other deeds and writings relating to the premiſes; and 


._ that the ſaid Mr. P. may now deliver up poſſeffion of the 9 
d premiſes, and account for the profits from the death _ 

85 Elizabeth, the mother of Penelope. 5 

8 Ir may be proper alſo to charge in the bill, — Eli- 


N was ſeiſed of thoſe lands generally, according to 

the cuſtom of the manor; and that by her death they de- 

ſcended to Penelope as cuſtomary heir, according to the 
cuſtom of the manor ; and that Price, after his matriage | 
with Elizabeth, pretends that Elizabeth, or E. E. her 

truſtee, made ſome ſurrender to him; and ſo pray a diſ- 

eopery of his titles my an acecune as ths 
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en, 11, 1724. e b. PROBYN, 


CRS. K K. N U ber will deviſes to Hoe nephew R R. Wh hn 
and his RM. ye all her copyhold lands in Shepperton n W = 
{after the death 6f her two ſiſters J. R. and E. S.) of n 
about 1201.” per annum. Mr. R. was admitted to this 4 eee. 
eſtate in reverſion after the death of Mrs. R. and Mrs. S. a copyhol 
the two ſiſters, upon the 26th of December, 1738. ney prior to 

Mx. R. ſurrenders the ſame to Mr. G: and his heirs, n. os arora. < 
Fob ſecuring 800l. and intereſt at five per cent. December and, Whether 
1738. In 77 39 a commiſſion of bankruptcy iſſued againſt a furrender 
the ſaid R. and in June 1740 he ſurrendered" thereto, 5 2 

and ſubmitted to be examined, and an aſſignment was ing a bar 
made to F. S. (the petitioning creditor), who was choſeri and ſale Ander 
the aſſignee, and afterwards died; which bargain and a ſuperſeded 
fale or affignment was 1oth June, 1741; and in 1743 R. GE 
applied to the court of chancery to ſuperſede: the com- _ = 
miffion, upon payment of the debt and coſts to the peti- 7 0 
tioning creditor, and his other creditors who had proved + - 
their debts under the commiſſion; and by an. order oth. A 
April 1744 the chancellor dired ed, that it ſhould be re- 2 me 
ferred to Maſter Z. to ſettle what was due to the ſaid Mr. 1 
; S. and the other creditors; and upon payment of what 1 
te maſter ſhould report due, the commiſſion. Was to-by . © 

"16th March, 1744, the RW CR" KLE was. due to r 

0 the 8 creditor” and the others, 29 al. 108.3 F 
Vor. I. 3 And 
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andthe id 1 on w. upereded er the Great 
bs 114 TS. of ſiſters of he teſtatrix, 
0 5 5 2 1 U 6. gne of 4250 1 748, F, four daugh. 

ders 7 coheirs of Mr. G. the mortgagee, were admit- 
E a . of the premiſes which Tet an on Mrs. R. 73 

- vs 

+ Iy-January 1753 Mrs. . the other ger of. the elt 

off 10. N. 2 8 hs her deat 72 — the OY. is fallen 

.to Mrs. K. Ts ow and adminiſtratrix of 

e mort ce, "now 0 . the payment of the 1 mort. 
geen a and e on her daughter's being ad- 
itted to the other moiety, 3 A. B. has agreed to 

advance, upon having a clear title made to the premiſes; 
and his agent infiſts, that as the premiſes were by the 
.pommiffion of bankruptcy veſted in the aſſignee, there 

| ſhould be a conveyance of the legal eſtate from him, not- 

_ withſtanding the commiſſion is ſuperſeded; and the aſſig- 
nee and three of the commiſſioners are long fince dead. 
T The premiſes are all copyhold, and the aſſignee was ne- 
ver admitted, nor had at that time any right to an ad- 
diger o ddr poleſſo, both the tenants be had the 
e tate for ile being then living. an ” Mr 

| ge. on 


7 25 AN A. eee ſaſelh advance money wo je . 1955 
s mortgage, witch mas prior te 4 — ei, 
* and.covered the. Whale eftate ? and, Will not. Mr. . 


5 3 5 N | ut ſurrender; of the premiſes 10 4. B. be good, nat with. 
1 . ding the former aſſignment under the commiſſion of 
1 1 eee or, What other methods 


= te dan be taken to eee his money, os the e/late-is 
=. of 1 nn of :ainalus ſuſticient to wer the money agreed to be 
—_— advanced thereon? and, By what methods muſt ſuch 
1 3 he made to A. B. As there any. occaſien for any 
= - . 5 1;2 Þþ new admiſſion? and, Will che lord of the manor be en- 
=_ © Sled to any other. fine, Mr. ah s IE: 2 2 
—_ ne on cheit admiſſion corn act f 


GG | Lambs iefifoh . oro As to the 
3 bb K as the  motigage to Mr. G * was p jor to the 
ruptcys and covered the whale efate, d. E. will be 


— that mos gage, as far as the money due 
© thercowdoes extotidg"amd it being a mortgage in fee, 


the opheirs at at law of Mr. G, ſhould be admitted to Mrs. 
1 noiety, in Ike manner a as they were to Mrs. R“'s; 
e Tock adm mon they * with the priyity o of 


the 


ESP 


| which be may well do if the commiſſion is ſuperſeded. 


"fine for that moiety only, 


however, there ought to be a releaſe. of Mr. F.“ intereſt 
under the commiſſion, which may be done without an ad- 


equity would compel a releaſe, but at the charges of 


8. ” 
22% oF 1 
: ; 
© = 4 = 
: .< x 
2 5 a a 7 5 
- 7 MA . * * * — R - 
. "F 3 5 a j * Þ os © 255 == 
84 * * 4 £ . 7 _ J - 
8 # 8 6 y - * 7 ; 1 F 4 "= "ey 1 
* 8 
2 D 5 
4 6 4 1 : . as 2 ” 1 * e his - ©. 4 5 N 
* — = 4 - * 
* Sd 7 x 
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be adminiſtratrix of Mr. G . who. is intitled t to > the m_ 3 
ney ſurrender both "moieties to 4. B. and his heirs“ 5 23 


| ſubje@ to a proviſo or condition, that if Mr. R. bis heirs, = 
Sc. pay the money to be advanced with intereſt, the fur- 5 


render to be void; and for that purpoſe Mr. R. ſhould join 
in the ſurrender, and give bond for payment thereof, 


As to the ſecond part of the Caſe ; Mr. R.“s rener 
cannot prejudice the aſſignment to Mr. S. which is of the. 5 
equity of the redemption only, Mr. G. being prior: but as. f i 
to that, if the debts reported due are fully paid and ſatiſ- —_— | 
fied, and the commiſſion ſuperſeded; Mr. S. or the 
ſurviving deviſce of Mr. S. together with his heir at Jaw | | 
and ceftus gue truſt, ſhould reconvey and aſſign to Mr. K. Il 
and put him in the ſame condition as to his eſtate as he _— 
was at the time of his bankruptcy. But this being a co- —_ 

pyhold eſtate; the aſſignee (if livi ng) could not reconvey 
in any other manner than by ſurrender; and he could 
not ſurrender without being firſt admitted, and paying a 


| fine for the. whole.; whereas the heirs, at law of Mr. G. 


are now to be admitted to Mrs. S.'s moiety, and pay a 


and I do not ſee how the ad- 


miſſion, and conſequently haw 4 fine, can be avoided: 


miſſion either to Mr. R. or to A. B. if, he ſhould. come 
into poſſeſſion, or as Mr. R. ſhaltappoint. A court of 


Mr. K. a in ſuch mannes as he . the lord of oy, 


14 
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| - Cask 17. 5 VF = 445 7 E 6 DoF; 
How many A. Lately died ſeiſed of two freehold tenements, holden tene 
3 e Nr. 4 of the manor of Iden, com. Suſſex, viz. a freehold deſc 
belle divided meſſuage, barn, garden, lands, in Rye and Iden, ſome ſe ve 
among ſeveral łime ſince S. 's, and before M. 's, holden of the ſaid ma- time 
_ tenants? nor by the rent of 28. 85d. ; alſo: vertain other frechold cam 
+ fields in Iden, late alſo the ſaid $8.'s, and before M. “s, ſam 
| holden of the ſaid manor by the yearly rent of 18. 1d. ſaid 
By the cuſtom of the ſaid manor an heriot, viz. the But 
- beſt beaſt, if ſeized, is due to the lord on the death of her! 
3 every tenant for every tenement he held of the ſaid ma- "3A 
=_ nor; ſo that as the ſaid A. held of the faid manor twe tom 
RF Si tenements as above; two heriots were due on his death | ' any 
>  _ _ to the lord of the ſaid manor. But theſe tenements were | fere 
—_ ſome time fince, by ſeparate purchaſes and deſcents, tery 
—_— _ into four ſeveral parts or ſhares, and held by four bh 
2 1 | ifferent perſons; one moiety by one perſon, a fourth ſaid 
part thereof by another perſon, and the whole fourth title 
= part thereof by two other perſons; but all the ſaid four nen 
parts or ſhares have been many years fince purchaſed by the 
iti h!e ſaid A. and reunited, and held by him fingly, as Nur 
—_ they were formerly before the diviſio n. in 
= Nor x, That although the ſaid tenements wete ſome hay 
| time held by four different perſons, in ſuch different parts are 
or ſhares as aforeſaid, yet there never was any diviſion one 

f or partition made of the ſaid lands while they were ſo 5 
held in ſeparate parts; but all the ſaid lands were, dur- 12 

Ing all that time, held and occupied together by one and 75 
the ſame tenant, who accounted for and paid his rent to liab 
the ſeveral proprietors, according to the ſeveral. and re- inte 
ſpedctive parts and ſhares that they were ſeverally and re- har 
JJ oo. oo. vie 
Irx is infiſted on by the lord of the ſaid manor, that 4 
theſe tenements having been once ſeparated and ſplit into Fes 
different parts and ſhares, and held by different perſons, 1 
= could never be reunited, rene. yin were afterwards riot 
=: .. purchaſed and held by one and the ſame perſon, but are 8C 
—_— > _- always to continue in ſo many different parts and ſhares int 
as they have been ſeparated into; and that a heriot is .” xs 
payable for every ſuch part or ſhare ; and he has accord- i 
ingly, upon the death of Mr. 4. ſeized eight fatting 3 
oxen for eight heriots, viz. four heriots for each tene- wort: 
ment, being the number of parts that the ſaid tenements «. 
were for ſome time ſo ſplit and ſeparated into at aforeſaid. jus, 


: OY” 8 95 8 * D - at 
2 "Er . Eee 3 n = (IN; 


/ ER 


A <<. 


liable to two heriots only, yet by being ſplit and divided 


riots, according to the multiplication. In Talbot”s Caſe, - 


e by a heriot aliens parcel of his land to another, each 


cor vHO Da.” 1 213 


Ir is inited's on by the executors of 4. that all theſe 
tenements were for ſome time, by former purchaſes or 
deſcents, ſeparated, and held by different perſons in four 
ſeveral parts; yet all the ſaid parts have been a long 


; time ſince; purchaſed by the ſaid Mr. A. who thereby be- 2, 


came the ſole proprietor of the whole, and hath held the 

ſame ſingly by himſelf for many years laſt paſt, whereby the 

ſaid ſeveral parts became reunited, and are to be held 1 

but as two tenements; and therefore no more than two Re ; = 

heriots are payable. „ = 
Norz, The manor being very fiat; there is no cuſ- 

tom to guide, or any inſtance to be produced, where 

any freehold tenements have been formerly held by dif- 

ferent proprigtors in different parts, and have been af- 

terwards purchaſed and held by one and the ſame perſon. 
WHETHER, as the ſaid parts were ſo reunited in the Quare. 

faid Mr. 4. the lord of the manor is, upon his death, en- : 

titled to any more than two heriots for the ſaid two te- 

nements, viz. one heriot for each tenement) or, Whe- 

ther to eight heriots, four for each, according to the 


number of proprietors who for ſome time held the ſame 


in different parts? and, Whether the ſaid tenements 


having been once held by different proprietors, [are or 


are not now reunited by COP" a ht and Mey by 1 
one and the ſame pee f — 


ALTHOUGH theſe two tenements were Fial Nute 


into eight different parts, and coming into four different 
hands, they are multiplied; for heriots being entire ſer= 
vices will multiply; and though all the ſhares are pur- 
chaſed and come into one hand, yet the heriots remain 
ſeveral, and the lands remain liable to the number of he- 


8 Co. 5. is cited a book, 34 Edw. 3. where it is held - _ 3 | Y 
in theſe words, viz. ** If my tenant who holds of mm © i 


15 of them is chargeable to me for a heriat, becauſe it 
c is entire; and although the tenant purchaſes the land 
7. again, I ſhall charge him for each portion a heriot.“ 

. Taz law and practice is agreeable to the caſe above; 
therefore abs. lord uf the manor may inſiſt upon eight 
1 e is 7 , | 


*Y 
. 
3 


cor v nos. 


heriots, if he can make it appear that theſe two heriot 
tenements ever came to four different hands of different 
f landlords,” or were poor eel wa fout pens or ſhares. 


Now. 13, 55. ebw. GREEN. 
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wy the kerjoth had bile « multiplied 570 WY 20 bw ib it 
the effates had deſcended to four coparceners, and then 
upon the death of one to the three, or by the death of 
two to the other two, or upon the death of three to the 
' ſurvivor ;\ then, as the heriots would be multiplied by 
adts in law, they. would be extinguiſhed again by the 
| effate entering into one perſon by act of law ; but if a he- 
riot eſlate is divided into parts by alienation, by the act 
TE of the. parties by Which it is divided, each parce becomes 
bhberiot; for entire ſervices, in ſuch caſe a8 they cannot 
be divided, muſt be multiplied in ſuck caſe; being onde 
5 | 3 ſeyered. The repurchaſe of the lands wilt not be ſuch a 
2 | Teunion of the eſtate as to extinguiſh. the multi plied he- 
WW Nets but I give this opinion with den adden an N 
a cannot find any N to guide: my . 
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-Y — hogid ; N he 4. de ene 7. a frevhold | ems] 
= 5 nots may be ment, a meſſuage, One : barn, one garden, and cer- 
ſeized? and, ta un lands, with, the appurtenances, in Py and. Iden, 
4$ Fx at the 5 ro of 28. 82d. heriot, re NE: and othet 
1 ſervices; certain lands in J. by 18. I; rent, $4 
| relief, and other fervices. = 
In 1676 the homage Selene the death of A. having 
firſt made his, Jaſt will and teſtament i in La: whereby 
he deviſed a moie BY of the ſaid ſep: miſes with the 
appurte nances to B. and his heirs, 2 c of, 00 moiety, 
thereof to C. and his heirs; - and that upon the death of 
H: two heriots bare 5 1 to the lord of which a 


3 
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a of the val e of 60s. ; for, the other heriot 2 : 
becauſe the faid 4. Had no. Ho: living animal os 
death. 

AT the ſame court came B. an dacknowledged to bolt 
of the lord one moiety of the aid meſſuage, barn, Ke. 
at the yearly rent of 1s. 4d. (being ha 1255 the quit-rent) 
herlot, relief, bo other (rhe aid th 10 16 


Re 11 1 1 15 carer tk; wth that 1 is. 1885 

next 1 1 i 5 
IN 1724 H. aflens His molety IF he” faid ptemi to. 
A. his heirs. and aſſigns fo ever; and D. being 1 9155 
in court, | Pap: A relief tot <lord fo or ” the moiety. of the 


meſſuag BY. barn, &. Is. 4d. tent and acknowledges: IM 
4a 


bp the LI heriot, relief, JR hes, ſervices3 . and. 
a a y of certain lands TY, at 60 5. 4d. rent, heriot,. 
13 5 And ater ſeryices, A nd d 40 fealty to the Jorg for. 


| th [= ſame.” 


TRE homage preſented the death of B. whe died ſeifed® | 


of the other moiety of the Taid. Pre niſes, on which, there 
LIENS to the lord a gelding, ſoſd to the e vin . | 


Tat bochage alſo preſented, "that the Boil; y of 
aid premiſes of which B. died ſeiſed, deſcendet'to: 2. I 


and GE. his coheirs, v/z. one fourth part of the whole to 


E. and one eighth part to F. and G. 

Tux homage preſented, that F. had aliened her eighth 
part to H. which H. preſent in court, comes and ac- 
knowledges to hold of the lord one eighth part of the faid 
meſſuage, &. at Aad. rent, heriot, relief, and others 


ſervices 5 and alſponceigh af gertain lands ind.:atiid.: 


. rent, heriot, relief, and other e pt and paid his ger 
lief, and did fealty-for the fames ic! 


RE er era the Þ chad ed 


her one fourth to H. and G. her eighth to the ſaid E 
and thereupon H. being preſent in court, comes and ac- 
- knowled es to bold * the lord one fourth af the 5 

mies, = d one füurth of th fd? meſſuage, &,; 55 
Fe lands i Ii at 3d. rent: Reibt,. 
3 and other ſervices ; anctalſo one eighth af theltmo 


. en b lo ela, and 


8 
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pc manor bolt * an are RK ons: MEWS} 


wad eighty years old, and have been fince kept as regu- 


lar: as any manor in England. Courts have been uſually 


Held once in two or three years, as the Fireumillynces of 
the caſe required. 


Tux cuſtom of the manor is that if one tenant holds 


ſeveral ſeparate tenements, the lord ſciz a a heriot for 
every ſeparate tenement; and the books 4n 
manor are full of inſtances of this ſort, .. 

been deviſed by will to two; and in pur 


and C. have becn ſeparately admitted to cach moiety ; 


and therefore the tenant before ſuch deviſe hath paid {4 


one heriot; . yet ppon the geath of B. and C each have 
Pad an heriot, 8 
JHERE is alſo a cafe of a tenement deviſed to two, 


and C. each of whom have been admitted to 2 moſety, 

which after many years has been bought by P. a ſtranger, 

which D. hath been admitted. to the de. moieties; and 

upon his death, after the tenement. 5 been united, 
c 


hath paid | two heriots, which before ſu ſeparation paid | 
| e. ; 
Wu THER eight Jerks: or eu 0 en are * 
to the lord. on the death of H. 5 5 
_ THE lord may inſiſt upon eight 5 4 Fe 4 rpc | 
Caps, Wente en N 
. => "I oY i bin co 7. W. G EN, 
Byline or 25 My 5 1 DE oi e e 27 7 
E ORE / . M2. o12 2 


* 0. the the di "ON ſired cheſs heriots; is lord Ja 


1 the manor in right of his wife, who is ſeiſed thereof in 
fee, and no ſettlement whatever asm ct ber mar- 


* : Eo . , LAs A 


5 


Mover 0. ſeize in his own name, or Joint his tide 6 in 


; ſuch ſeizure? ande os rx ene 1 8 1 N of 


this manor we FO: | Sek OTC # v4 183 
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1 AM x opinion, 5 Ms 6 VE 1 FINNEY 
by ſeizure, or diſtreſs in his own name only, but muſt 


join his wife with him; and the courts muſt be held in 
both their names. If they ſhould be put to avow, they 
; yg Make title rouge! =o wife, and thoſe under whom 


d rolls of the 
cre is alſo an 
inſtance or two where a tenement of a _copyholder hath. 

1 5 thereof 
the tenement hath been divided into moieties, and B. 


1 
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ſhe claims; and there ſay, that ſhe intermarried with 0, 
and that he and ſhe in her right entered, and made diſ- 


treſs or ſeizure, and ſo. juſtify, | > 27 


a 
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There was formerly a leaſe granted of this farm to the feed to an 
faid I. J. by E. J. Eſq. who afterwards ſold this farm bfg w bB 


„Tax rent reſerved on the ſaid leaſe was but 45]. ber w be — + 


the ſaid leaſe at the my rent of 481, Which was 3. 
gi - 7: uſually paid about Chriſt- 


the 3 of B. until the year 1740, always in his own 
account c 


| «« Eſq. at Michaelmas 1 747.“ 3 ͤ0 8 
Tux ſaid W. J. died the 19th of May, 1748, having 
before his deceaſe paid the year's rent due at Chriſtmas 
7635 and did by his will give his ſon E. J. all his ſtock 
of cattle, corn, grain, hay, implements of huſbandry, 
and corn then in the ground, who held the ſaid farm un- 
til the Michaelmas following, when the year's rent be- 
came due to the ſaid N. J. s wid ox. 
Trix ſaid V. FJ. left his perſonal effects to his three 
daughters, except his ſtock, cattle, &c. ſo given as 
aforeſaid to his ſon, who are thereby liable to the pay- 
ment of his debts. e YO OR 1 | 
„ | * 


218 : — | | COpyHOLDS. | 5 


x. Quzre. Ix you mould be of opinion, that the faid . „was 
I ttenant by the year, which was not expired till Michael. 
mas 1748, Are the three daughters of the ſaid V. 4. 
liable to pay any, and what part of that year's rent, 
e W. 585 bby beſore Michaelmas 1748 FED 


Aufwer: THOUGH it is not uſual to reſerve rents — AN yet 
Es. Iikiat; from the evidence of the receipts, it may be 
2» 5 preſumed that the agreement between Mr. V. J. and 
5 b his landlord was to pay the rent yearly, and not half- 
pearly- If ſo, then Mr. J. the ſon, in caſe he had been 
intitled to the eſtate on the father 8 death, would have | 
been liable to this rent; but as this was a chattel leaſe, 
=_— i. e. from ytar to year, I think that Mr. V. Js repre- 
A 15 2 eee became intitled to, and to hald the premiſes 
xz ada be - during the term, and to take all the profits of the cftate 

except what the. teſtator deviſed away. But as to the 
corn on the ground, that he gave to his ſon, and he is 
intitled to it; but his perſonal repreſentatives will, 1 
think, be obliged to pay the whole year's rent as a debt 
=_— duc from the teſtator: but I think that their brother wilt 
=_ be anſ werable to them for the uſe and occupation | of the. 
11 land from the death of the teſtator to i ex- 
on neten i inte n e | 


©. Quzce. "Soppoor 16 that he three au tere are labte elne 
-Y payment of the year's rent by the ſtrict rules of law, How 
| far would a court of equity interpoſe in the behalf ef the 
three daughters, the Shole ſtock which grazed the lands 
from Michaelmas to May, the time of the teſtator's: death, 
which received” the whole benefit thereof, and alſe the 


* 


whole winter corn and grain in the ground, being be- 5 
2 to the aid B es wes eut and rape che 
ſame ? . et : 1 Op | . 71 * ET DS 2 = | 

IT | ; 


TOP. court *, eau inder o 17 
-\ - this caſe, = in juſtice the daughters. arc intitled to 4 ſa⸗ 
i tisfaction for the profits as above 3 and that ſuch ſatisface s 
tion may he recobefed at law in an action for the ni 
and occupation, from the” euch of * teſtator i0 N 
ebaelmas. of ; by VET EMO Re | 


= es} 
Wo . 
. RE? Wa, 4x 
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liver the ſame to the lords? and, Has the ſon any re- 


the lords may ſeize or claim their beſt beaſts, though _ 
they are deviſed : and in cafe they are recovered from tie 
ſon, to whom his ſtock was deviſed, yet I think the fon 
cannot have any remedy to recover the value thereof 
deviſe away the goods which would have been liable to 


the legatee does not loſe any thing. that he was inti- 


| heriot and relief; and upon every alienation, a relief. What negle® 


renders to the lord a heriot and relief for ns e _—_— 


cor y hops. 


gras laid V. J. died ſeiled of freehold: lands in two 


lordſhips which deſcended to his fon, and there are two 
heriots of the beſt beaſts due to the lords of the two ma- 
nors. The ſaid E. J. poſſeſſed himſelf of all the er 
ſtock under the bequeſt in his father's will? | 
.. CouLn the ſaid /. N. by his will give and bequeath 3. e 
the two beſt beaſts of his ſtock to his ſon, in detriment of 
the lords of the manors? or, If the ſon is obliged to de- 


medy to be ſatisfied-for the ſame by his three , Who 
are hable to the W e of the ſather r debts 7 Ar 


Þ THINK, it was not in the: pomer of W. 7 the artes 
lefſeeto give away his beſt beaſts by his will, by means 9 
whereof the lords were defeated of their heriots, but that 


from the ſiſters; for it was not in the father's power to 
anſwer to the lords the ſeryice of heriots; and therefore 
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} v the fin of the manor of * Ser Breker of What heriots 
the ſaid manor holds his tenements of the lord by or reliefs are 
fealty and ſervice to be done, viz. fuit of court, and by © 1 oe 1 
rendering to the lord a certain annual rent; and upon of copyhold te= 


the death of « every tenant dying ſeiſed of ſuch lands, anants ? and, 


of the heir is a 


Ir ſuch tenant holds more than one tenement, he forfeiture 


Sin J. N. deceaſed; held two separate tenements of 
the lord of this manor, and the occupier of the ſaid te- 
nements hath conſtantly paid the annual quit -rent for 
theſe ſeparate tenements in the name of Sir J. at the 
lord's court to the time of his deceaſe. 


Uron : 


cor v HOL Ds. 


= | Un his death the lord ſent his bailiff, and ik 
= | | ' two of Sir F.'s coach-borſer, and they remain inthe hands 
Y of Mr. M. (Sir F.*s eldeſt ſon and heir) who afterwards 
= refuſed to deliver them to the faid- lord, alledging that 
=_— . hep are not due, Sir J having many years before his 
© death (by a marriage. ſettlement Naliened to him the ſaid 
Mr. M. the faid tenements; and that at moſt there can 
be only due to the lord two reliefs upon ſuch alienation, 
Turk lord never heard of ſuch alienation as alledged' 
un after Sit F.'s death, when the heriots were ſeized, 
nor hath Mr. M. come to the court of the lord to acknow- 
edge to hold of the lord the ſaid two tenements, nor 
„„ bath he paid his reliefs, and done fealty for the ſame. | 
— Ax theſe two heriots due upon the EE of apes. J. 
CS er only 170 relieſs fore an andes E mY 


f x 


Anfwer, As the lord of HY. manor had. not any. notice of the 

15 alie nation, either from Sir T. or Mr. N. his ſon, till the 
death of his father, either by bringing the deed into 
court or other wiſe; and as the receipts for the quit-rents 
paid by the jerre-tenant run in the name of Sir J. he is 
guaad the lord to be conſidered as his tenant to the time 
of the death of. Sir 7. for till the alienee comes ints, 
court and-does his fealty, the alienor continues tenant to, 
the lord; wherefore not only two reliefs, but alſo eng 
e became que 1 755 the death of Sir A 


wr « 


Stxen theſe 8 have beog: Gait by the lordv 
bailiff and marked, the lord of the manor is dead alſo, 
. by his will deviſed his ſaid manor in fee to Ca- 
. therine his daughter, now the wife of 7. Q, and con- 
ſtituted and n the ſaid C. and Elizabeth, now 
dhe wife of G. V. his execuitixes and beßduery lebar 


* tees. | 
1 Ir theſe two * are due, In kole name muſt the. 
= woo fame be recovered ? and, Was is . e remedy. 
Wnt” for the REY crak gr 2 1 15 


THESE two dts. or - the nds 8 are part of 
the perſonal eftate of the lord of the manor at the time of 
the death of Sir J. and are recoverable in the name of 
tze executrixes of the then lord; 3 aud YA Oy married. 


their huſbands muſt jc join "with chem; z and ko proper 1er ; z 
medy for recovery of them is an action of trover, where 


cor vn vs. Sp 


on wil have judgment for the beaſts i or 8 
en axtariont have been made for the bole a 
Sir J. to come and claim the above premiſes, to pay his : 


reliefs, and to do fealty. | 
Ir three ſuch proclamations are made, and the heit 3. Quere. 


doth not come (eſpecially if notice is given to the heir 


when ſuch courts are held), Is ſuch neglect a forfeiture 


of the freehold Þ or, What remedy hath the lord to eom - 


5 as the | heir to pay his e and do his . ? 


 CUSTOMARY des ate ins hs not Alok: 


| appearing at court upon due notice; and for theit obſti« 


nacy and wilful default it has been held by ſome, that 
they are liable to forfeit their freeholds: but it muſt. be 


groſs obſtinacy to create a forfeiture of freehold lands; 


and as forfeitures are not favoured, it is more adviſeable I 
to proceed by way of amerciament, and action for re- | 


covery thereof; but perſonal notice muſt de Morn of 
the times of Hog the courts. | 


3 3 Die 1153. 5 EDW. GREEN. 


: * 
* 4 4 „ i A 
7 5 
FEE TI e e _ 4 _ MS 4 
— _ —_—_— K — y 2 
* * þ . 
> * — 4 
1 by a 1 { 


of 


Cat 21. 


in antient demeſne by yearly rent, other ſervices, ian eg: en = 


and three heriots, payable upon every death of alienati- ,,.F 
on, by his will deviſed it to his three daughters and their Fe ing 


heirs; and upon his death three herivts were ſeized and three heriots 


paid: Afterwards his daughters ſold and 2 the being after” | 


eſtate. to G. F. and his heirs, and upon this one of the wards deviſed 


to the tenant's 


three daughters, the heriots do multiply to nine * and; Whether the eſtate re- * | 4 


mains for ever after chargeable with nine, though only three heriots were ſeized” 


hether the fleward not ſeizin ” many heriots as the: lord — a right to, vill 


be concluſive, and bind the lo 
Gavghters | 


J. CLERE, 3 ſeiſedi in ae of a freehold 1 held Whether free- w 4 f 


; Whe the death of their father, the teſtator, when there was a large ſtock? and, 6 Y 


* 4 = 
"oy 2 
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1 f 
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: cor vnO¹ DS. 
| davghters (then a widow) paid a 8 for two hes 
riots only; and the other daughters (one being a covert, 
5 and the other in no  cattfe] Rec no heriot or com- 
85 e 1740, G. ae of the e 
a large ſtock of cattle, and devifed the fam to his ſon 
Z. and his heirs; and upon his death three heriets. only 


were ſeized and paid; and the ſon appeared at the ie 


court, paid the relief, and did fealty. And about a year 
| after the lord of the manor died; fince whoſe death the 


lord's ſteward has made his demand of fix heriots more; 


alledging, that as the eſtate paid originally three heriots, 
and afterwards was deviſed to J 's three daughters, the 


heriots were multiplied to nine; and that the eſtate muſt 


remain for ever charged therewith, although only three 
| heriots were ſeized upon the death of H. at which time 


there was a large ſtock. *_ 


WHETHER the lord upon the death of E. was inti- 


fled to three or nine heriots ? and as only three were 
then ſeized, and the lord is fince dead, Can his repre- 
ſentatives, or the preſent lord, ſeize the fix heriots now 


claimed, if any of H's cattle remain unſold ?; or, for | 
they wüten any other way to. pare ſatisfaction or 


them 15 


WHERE — are ache if the tenant aliens or 
deviſes in parcels, the heriots multiply, and each alience 
or deviſee is liable to pay them; and the eſtates will al- 
ways be chargeable with the heriots ſo multiplied, — 
oy come e intents into one hand. 

x: APPRE HEND "this Caſe nk upon the words in 
My. F-'3 will, which, as they are ſlated. in the Caſe, is 
a deviſe to his three daughters as Joint-tenants, which 
makes but one eſtate, and doth not divide the tenancy 
into parcels, . conſequently the lord could be intitled only 

to three heriots: but upon looking into the clauſe of the 


will, it appears that the daughters are tenants in common, 


andeach takes an undividedthirdpart, and each is therefore 
liable to pay three heriots, and that nine heriots were due 
upon the death of G. F.; and though the ſteward by 
Fe miſtake omitted to ſeize or demand | ns 80 yen only 
+ Ie 
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rent of 2d. ;- and alſo three acres. of land called Gibbs eſtate of one 
Acre, cuſtom and heriot, holden by the yearly rent of pat? 66.5 


| barn, upon the ſaid fifteen acres of land, with the 3 will be thereby _ 1 


7 and alſo all thoſe cuſtomary lands called Lincolns, con- 4 
_ taining by eſtimation ſeven acres, holden by the rent of _ b 


tenances, holden by the rent of 28. 04d.;'and allo to 
one croft of land, cuſtom and heriot,. called Muggards, 


land, abutting upon B.'s aforeſaid, towards the ſouth and WO 
welt, and upon Betts to hy. calt and weſt, and holden =. 
by the rent of 4d. | . "= 


for. life, and then Mrs. B. was admitted by her huſband EY 
do the tyeerſion thereof for life, rp tan ypon the death 
of her ſaid huſband. _ =, 


2 eltates are included in the above admiſſions; upon the 
ſettling of which point depends e of the t W 
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— W e zr int k!! I 
to the other fix, and will 558 Tas wipes * the mi- 1 
es of bis 2 291 . . 


: T acourt held 1 the W of B. zoth September 
| 1754, E. S. and S. his wife ſurrendered to the wee | 
uſe FJ. B. for life, Temainder to S. the wife of the ſaid ene held 


for life, remainder to the right heirs of the ſaid F. B. dings _ 


or ever, two moicties of Smythies, by the name of ſe- comé after- J 
yen acres of land called Smythics, holden by the yearly wards the ſole 


tenant only, 


id. ; and alſo eleven acres, parcel of a tenement, and them one ef- 
filteen acres of land, cuſtom and heriot, called B. and tate only? and, 


a moiety of a meſſuage, kitchen, and barn, and a whole on mes 755 


rtenances, holden by the yearly rent of 118. 92d. ; affected? 


75. 9d. ; and alſo four acres of land, cuſtom and heriot, 
to the ſame adjoining; and alſo a moiety of a meſſuage 
with all the cuſtomary houſes called B. with the appur- 


containing by eſtimation one acre and balf a rood of 


AT the ſame court Mr. B. was 3 to the Wee | 


TuzrE is a diſpute about how many rer copphele 


85 rene ſteward's rez. 
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A s to the firſt above-mentioned parcel of ſeven aeres 6f 
land called Smythies, it appears by the court rolls below, 
that the ſame became divided into two moieties by de- 
ſcending to two daughters; and the ſame ſeven acres 

were heriotable, and that each moiety became ſubje& 
to a heriot: and that although ſuch moieties became af- 
terwards veſted in one perſon by the purchaſe of J. A. 
yet they continued two diſtin& copyhold heriotable eſtates 
as afofeſaid. | F ye, | 
22d April, 27 Eliz. By the court rolls of the court 
then held it appears, that T. R. and M. his wife, S. I. 
and 7. his wife, daughters and coheirs of R. S. ſurren- 
dered the ſeven acres called Smythies to the uſe of J. A. 
and 7. His wife, and the heirs of the ſaid J. A.; and 
they were admitted according 
25th May, 3 Jac. At a court then held it was pre- 
ſented by the homage, that 7. 4. held to him and his 
- heirs, by copy of court rbll, the moiety of one parcel of 
land, containing ſeven acres, cuſtom and heriot, called 
Smythies, to which he was admitted at a court the 23d 
April, 27 Eliz. upon the ſurrender of 7. R. and M. his 
wife, one of the daughters and coheirs of R. S. deceaſed; . 
and that before that court he died ſeiſed of the ſame, and 
bad ſurrendered the ſame to the uſe of hig will, and de- 
eiſed the ſame to his daughter Suſan; and that after 
F. A.*s death there happened to the lord for this moiety 
for a heriot one cow ſeized in the Jord's hands; and the 
ſaid Suſan was admitted to that moiety, according to het 
father's will, with remainder to her ſon J. S. in tail. 
25th May, 3 Jac. At the ſame court the homage pre- 
ſented in the ſame manner as to the othef moiety of the 
faid ſeven acres called Smythies, except that J. A. was 
admitted to this moiety upon the ſurrender of S. L. and 
7. his wife, one of the daughters and coheirs of R. S.; 
and that a heriot happened to the lord upon the death of 
F. 4. for this moiety in the ſame manner as to the other. 
26th May, 19 Jac. At a court then held J. S. ſon of 
the ſaid S. F. ſurrendered the ſaid ſeven acres called Smy- 
thies to a perſon to make a tenant to the præcipe for ſuf- 
fering a recovery; and at that court a recovery was ſuf- 
fered; and after the demandant was admitted, he Tur- 
rendered to T. E. and his heirs in two moieties; and he 


was admitted to the two moieties called Smythies. 
As to the cuſtom and heriot meſſuages, and fiſteen 
eres of land called Bucklands, the ſame was formerly. 
„% Mega 0 en ate =» 4G 


« 4 


ivided int aan parts g ite e man 
into tuo moieſis, and the land into two oe NIE, | 
4 BATTED. ee to one prion, and the — - | 
four ac! es to e e of. « theſe. four 3 
arts SIO erchy a diſtintt copy hoſd eſta ite, andi every 


one of them ſubje& to a a berjata will, *ppearehy he;court 2 bes 


Ils as f. f 52297 8. SAY Tt I4 99H -, 
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appears, that 1 8 e 55 FA and A. d. was admitted. 
to eleven rag parcel of a tenement, and fifteen acres of 
Jand, cu ſtom x een 


ty of on e me Hie one k chen, and one barmotuilt . 
oy na eee Sed Bookings which premiſes the 
Kid J. and 4. took and had in right*of the ſaid 4, and her 
Heirs, for r her part and portion of and in the aforeſaid 
tenement called Lincolns, cuſtom and heriot, heretofore 
N. B. n a partition of the premiſes made between 
the ſaid 7. and.. If n Lat 2 court 1 e e 
12 Eliz. . | 5 eln ee 
The other moiet of the neiſagge called Backlahds, | 
andthe lands called Lincolns were, upon the ſaid partition, 
ned. ta V L. for his portion; by which it appears, 
> each party had a meiety of the meſſuage, a and each of 
them eleven acres of land entire to their portion ; and the 
ſame was an equal partition; 3 conſequently the ie 
for theſe eſtates were ſo b that each party 
pay an'equaFſhare of the whote:” oo 
The eftate called Backlands fas be Wt Entered? oh the | 
rolls u every. admiffion of a tenant as four ſeparate 
Kates, 1 mentioned above, as well as 1 in the copy of 
1 B.'s admiſſion, ever fince the faid partition, was made; 
erefore, according to the above 1 5 Rig the eſtate 
wy Buckland, is n four ſeveral eſtates, and thetwo 
3 of Smythies are now 9, more 85 FOES wy 
the three other eſtates called ncolns, Gibbs Acre, and 
5 uggard „ will make leg e eſtates. in the whole. 
But mr. B. objects to their being nine ſeveral eſtates, and 


Ko 


"lays, that although Bucklands was formerly diyided-; into 


72 * 


four ſeveral eſtates, and Smythies into two moictics, yet as 


"RE is now admitted to all the ſaid parts of Bucklands and 

ie ſaid two moietics of Smythies, that now Bucklands 
Thould be eſteemed as one eſtate, and alſo Smythies as 
5 3 5 ba Bucklandeund: Smyrhies' ow - make 


On "Br ah ſtates. An a3 4166 C408 112 Lb * : 


ay rolls, and the copy. of mr. 8. 3 2 It: 
"Hes that a rent for 2 whey v6 of the ſaid meſſi uage — 
Vor. I. . 35 B 
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eſtates In the ferm 
85 entered as appears by 
by the ftewards l mary years before; and at the court, 
heir mt. B. was admitted he was informed, by the oldeſt 
and moſt gonſigderable tenants of the manor, and ſuch as | 
Iiye&in and near the ſaid: manor, and:uſually attended the 
courts thereof, that the ſaid fees a been paid to the 
fewards dutfagrheir menibry'? and 


FR 


ene 


800 thief 5 J t 6 became e into two lies : 

Di not che fame become two diſtinct eſtates? and, De 
not the ſaid ſeveral eſtates nom continue fix. ſeveral. 2250 

ſeparate ſtates, though now veſted 1 in one tenant d . 


opinion, that the eftate called Bucklandy.is aue. 


by gt * to the ſteward, to be conſidered a As. four ſeve- 
al ates VIZ. the houſe; two meſſuages, and the land, 


byth e abſtracts, which refer to both a antient and modern 


entries of the rolls relating to the, ;Premiſes 3 ; and that 
Smythies bonfiſts of two ſeveral eſtates 3 ; and thas 8 ; 


9 


with Gi bbs Acre, Lincolns, and Moggards, m 
ſeveral eſtates. 
8 As to the ſteward's fees, 
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85 Af lee of 138. 4d. has been >} to the ſtewarde of the - 
| faid n manor, upon the admiſſion of a tenant, for every 
ſepatate eſtate to which any fenant was admitted, during 


the memory of any perſon living ; and during that time the 
feat" ſtewards of the*manor enter ered up 
ane aan fon. as mr. B's admiſflon is 
the court rolls; and had been entered 


as the fees claimed by 
40% Perlon by "Virtue of his Ace; in. any e court baron or 


eee 2 1 by evideneg of this Kind, the pte- 
b ſent. * ſeems to be entitled to the ſaid. fees by the 


fame . by virtue of bis office of ſteward of the ſajd- 
4875 Tg ut 11 otherwiſe, | as the fame fee appears to have 
been Paid 61 the ſtewards of the ſaid manor for ſeveral 


8 years pat, and the ſame. fes "eſtabliſſed and paid to the 
fepards of men other cqurts, in Effex and elſewhere, 


it ſeems reaſonable the preſent ſteward of Burnham ſhould 
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two 338 eleven acres, and four actes, as appears | | 
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desen fleward is to be paid by mr. A the following ſum 
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By her next friend, T ks 1 
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5 * 3 the wany manors in wie the fad 


— fee of - 138. 4d. is eſtabliſhed, ate the. following ones: 
120 38 | the manors of Writtle, Wen, Nez wark, Burnell, 


— Markaretingy Ingateſtone, Eaſt and Waſt ann c 
and k- Be 2 king, all i n Elfer. 5 


es e i e Res kiel J tie Pb fur 
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1 in a,copyhold manor z but ſuck fees may be demand- 


75 | ed, and ought to be paid, as have been er 
ET. 5 paid and are cuſtomary. ed thr a 
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hold, it is a forfeiture of 
that only, for the ſeveral reddmdums and ſeveral 'babendums 
make them ſeveral in themſelves. Cro. Eliz. Taverner, | 
&. 353. pl. 10. 4 Co. 27. Teures being one and feviral | 
make the d Iiftindtion. Mo. pl. 8 51. It is all one whether | 
the habtndums be ſeveral or not, if the tenures be ſeveral; 


| as divers copy holds, held by. ſeveral tenures, were ſurren- 


dered, and the lord admitted tenendum per antigua ſervitia, 


the tenendum ſhall be reddends Angula angulis, 3 Leon. 158, 
| and they ſhall be ſeyerally held as before, 4 Co- 27. _ 
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/ . ſix parcels, paying diſtinct quit-rents, died inteſtate, 
having ſix daughters, who were admitted each to an un- — 


divided ſixth part of the ſaid fix parcels as copyholders ; ſeveral eopy- 


and no partition of the eſtate or apportionment of the quit- bold eſtates - 
rents 525 made. Phe eldeſt daughter dying, B. her. fon — 
was admitted to her undivided fixth part "of" the ſaid pre- one denant 
miſes in fee, and aſterwards at different times purchaſes er. 5 
the other * u divided fix parts, and was admittedtothem 1 
in fee. Po wh inteſtate ſeiſed in fee of the ſaid copy-= 
hold 1 bis fon has been admitted ; and the ſteward 7 
of the ſaid manor inſiſts, that his admiſſion cannot be to 
the whole eſtate as-confiſting of fix parcels, but to ſix un- 
divided fixth parts of ſuch. fix parts, it having been for- 
merly in fix copyholders, and that he is intitled to kx ſets | 
of fees for fuch admiffion, which he has charged. 
C. Thinks he ſhould he admitted without any di Hibs: 1 Quere, 
Sbould not C. be admitted to the ſix ſeveral parts in 
fs as A, the firſt pyrchaſer was admitted to them? and, 
Will ſuch N bs make any concluſion in the rolls in 
any reſpeQ ? or, Muſt he be 1 1 in the manner the 
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fees, is it to fix NG fix preſentments, and fix admiſ- 
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Ir. c. and the ſteward cannot an about the _ Ce Anſwer. 7 
is. to be admitted, and tender the ſtamp-duty, and in a 
reaſonable time to demand his copy, which the ſteward is 
tely bound. to deliver, and may bring bis actions for his fees, _ 
be MW. whertin he will recover: what he-<<anippove to be true. Oc 
not W if K pays the bill, and is afterwards adviſed thät it is | 
w” travagant, he may bring an action on the caſe 7 monty \ 

. hat and rectivet to the uſe of the plaintiff. 8 

be YM Stewards have brought actions for their: fre and 
oer, but 1 cannot recolle& any ſuch action as this 
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e hundfed and thirty acres, part of the lands called . 
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I the court-leet of his grace the duke of Norfolk 
held for the borough of Arundel on the 3oth of 


ficers of the borough, the jury, conſiſting of the burgeſſes 
and the principal inhabitants of the town, to the number 
of twenty-four, made the following ;ifcltricaith, "os. 
Alſo, we preſent William Walder and Themas Turner for 
killing calves, ſheep, &c. and emptying the paunches, &c. 


— 


in the High- ſtrect of the ſaid borough 5 and do amercethe 
ſaid William Walder and Thomas Turner the ſum of 10s. ju) 
each, to be paid to the lord of this leet. Alſo we preſent ber 


ſullage of their ſlaughter-houſes to overflow, fo as to run 
great annoyance of his majeſty's ſubjects, and do amerce 
JJ 8 
N. B. The perſons amerced are butchers, who make a 1 1 
common practice of killing ſheep, lambs, and calves in the 
ſtreets, and throw the blood, intrails and excrements of 
the cattle ſo killed about the ſtreets, which at all times are 
very offenſive, particularly in the ſummer, „„ 
His grace the duke of Norfolk holds ſeveral other courts- 
leet for the different hundreds in the rape of Arundel, 
at which the ſeveral conſtables and tything- men are ap- 
pointed and ſworn ; but fo little regard has lately been paid 
to theſe courts either through the negligence or indulgence 
of the late ſteward, that it is with difficulty a jury can 
be got to attend at the place appointed to tranſact the ne- 
, ceſſary buſineſs of the court. It is uſual to chuſe new con- 


been the cuſtom for every tything-man to ſummon ange 
warn two or more men out of each tythjing/to attend the 
court as ſideſmen or jurymen : and at a court held for the 
hundred of Rotherbridge, which conſiſts of thirteen ty- i © 
things, not above four or five of thoſe perſons ſo warned | qu 
as fideſmen or jurymen appeared; ſome-plainly telling the | _ 
tything-men who warned them, they would not come; 
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rot v'clock in the afternoon, and to Tend about to get a 
_fofficient number to make and HARON a jury ; which he 
at laſt did, though it conſiſted ohly of twelve men, when 
there has often at that and others his grace's courts been 


following preſentments : Alſo, we preſent the ſeveral pe 
fon. following, who being duly ſummoned to attend This | 


court have refuſed and neglected to appear; and have, in 


mes ſo that the Reward was obliged to wait till ner 


a jury of twenty four men. However, the Jury made 5 £ 5 


contemptuous manner, abſented themlelves (to wit), 
4575 Standen and Jobn Puttock, in the tything of Til- 5 


lington, ei fe de arter is, to the number of ſixteen, and do 


amerce each of them the ſum of Tr 6d. to be paid to the bY. 


lord of this leet. 


In the election 25 b it been uſual for the - 
fury to return two or more names, according to the num=- - 
ber of conſtables to be ſworn, to the ſteward, who is to take 


one or two of the perſons ſo named, and to adminiſter the 


oath of office to him or them, if preſent ; or elſe to ſend 5 


a warrant under the hand of the ſteward, for them to 5 


to ſome juſtice to take the oath of office 1 in Hive days, un- 


ger the penalty of N. 


In ſome of the hundreds i is now lo practiſed; but in 5 


etbets, either by riegle@ of the ſteward, or by giving the 
jury too great indulgence, they inſiſt upon the right of 
returning ſuch perſons only to the. ſteward as are to be 
' conſtables, and that the ſteward ſhall fwear ſuch” perſons 
ſo named and appointed by them; and threaten, if they 


poſſible - for the. lord to hold ne 41 for nobody will 


<7 attend. 


Have the jury. at the count a right to "make leb 
preſentments 2s before ſeverally ſet forth, in the borough 


_ of Arundel and hundred of Rotherbridge, for theſe and ſuch - 
_ like offences, or in what other manner ? and as the delin- 
gquents refuſe to pay the amerciaments, what is the beſt 
and caſieſt remedy for the lord to take, to recover them 
Whether by diſtreſs or action? if by action, in whoſe _ 
name ? and, Can the ſteward, in virtue of his office, feta a 
fine on all defaulters, as well jury men as tything- men 5 
e ch . ſuch mole be firſt Laer 25 8 
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. 5 are not permitted fo to do, they will not nominate an 
conſtables, and that the ſteward, may do it himſelf ; and 
ſome of the tything-men alſo refuſe to attend, and pay 
their accuſtomed common fines : and unleſs the fives and 
__ atherciaments impoſed by the jury and ſteward can be le- 
vied on the defer cas delinquents, it will ſoon be im- 
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_ Reward be affeered, and in what manner, before they 
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N 5 * butchers as are herein mentioned, becauſe the ads amount 
; 20 common nuiſances to all the king's people; but I do 
not think it-is regular or proper to preſent two perſons to- 
1 as is here done; for the offences are not joint but 

5 ſeyetal; and therefore the preſentments, which are in the 
DES. 5 - nature Y accuſations of. crimes, ought. to be ſeveral... In 
. theſe caſes the juty may amerce them a ſmall ſum, to the | 
3 amount of 38. or 106. according tothe nature of the of- 
= 8 eee, Theſe amerciaments by the jury, I think, "ou ght 
BY 3 to be affeered; and when regularly ſo done, the lord 
5 of the lect may either diſtrain for them, by a proper war- 
5 je mut by the ſteward directed to the bailiff, to demand and 
| en for them, or otherwiſe to bring an action of gebt 
a _ for them. tt does. not appear to me in whoſe name this 
8 5 court is held ; but I think, that by the perſon or-perſong - 
NE. ie whoſe me: or names the ure is e ag Nr _ 
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1 Anme by eſſoigning their appearance. If there be no parti- 
—_ _ cuſtom, to the contrary, . it is uſual for the ſtewards 
= : ES ts, "order the bailiffs to give notice to a competent. number 
= "my principal inhabitants within the leet, to the number 
= 5 of more than twelve and leſs than twenty-four (for there 
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de amerced in the court, by a jury, for ſuch negleR of their 


- du! us and ſuch amercement may he levied or recovered as - 
_ above. + But. unleſs there be a cuſtom time out of mind be 


3 for the ſte ward to fine ſuch. perſons, Ithink, that be 


cannot ſet a fine, But if the perſons ſo ſummoned appear, 


1 refuſe to ſe ve without any reaſonable excuſe, then 1 


: think, that this-might amount to a contempt of the court 3 


and in ſuch caſe the ſteward might, I think, impoſe a rea- 


ſonable fine on them Ithink, that if a conſtable is choſen © 
Ip a leet j jury, Which i is the proper way of electing con- 
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ſtables, if he refuſes to be ſworn by the ſteward, who is im- 


powered by law to give ſuch oath, without a reaſonable Me = + 
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an order to him, to be ſworn before a juſtice of peace pur- 

1 to the 28 of 13 & 14 Car. 2. cap. 12. ; and if be 

refuſes, being duly elected, and having ſuch order or notice - 


as above to procure himſelf to be ſworn, I think he my. | 


te indiQed at the quarter ſeſſions for ſuch his refuſal. . 
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4 277 52 Ricardus comes Dewoniet ſalutem in Domina. No: the fever]! 
| tas. 2 gudd  controver fra. que; diu inter mne el Orixions f 

de Tier ton. cntilata Mir. Fazaxzn- 


* VVT 


in ſequent 
1 ibue, /epulturis, rae et amnimodis frufibus, et ob college is 


I * 105 7 efterio anti . obe. me Ricar, concedente et ſufficiently '_ 
pe um A ſen ſum prebente, a privven prædicti monaſleri i Aue enabled by 
„ fedum me Prefentante epiſe 75 med donatione et per manus berg e — 5 


e et ejirs inve/lituram in ger petiuin cnc ſſa atque donata eft : governors of 
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Smile „ ſepuliuvis, capellis, et omnimodis Fruftibush, ente. bounty for _. 
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Amide paruaſi amm ſuiritualibus neceſſeatibus afſidu2*-deput ati 5 8 
2 anmium epi /caps! iumconſuetudinumianera ine ſuſcipiant at us per- x 
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Ted EY of 8. 3 4 105 felted hats | 
8 = king's hands as-an alien priory, was granted by king 
Henry HI. with all its appurtenancce, to the provoſt Ing 
NERD 4 of King's college in Cambridge, whereby they be- 
RE cams poſſeſſed of the appropriate portion of the Chor of - 
Tiverton Which is now called Prior's quarter (the 8 
: - being at this time divided into four, portione, of 
hich th e other three ; are TeQories,. with cure. of. FEY - 
"Is. my of the fajd pridfy. This potion, with thef 
= 2 the prior , has from time to time, ever fince.the colle 
2 5 58 55 I 3 becamé po! elledof i it, hore granted out to tenants by. 0 
o term of years, till the. 1 50 1 73s, at which time the 
e laut leaſes expiring, the college have fine kept it in 7 3 
don bands. It does not appear from the leaſes, or any 
9 writings belonging to the college, that a clerk was 
4 by them or 2 tenants to officiate in the church 
.. of Tiverton, in any capacity whatſoever; xifl the 18th year 
of the reign of king Henry VII. In that year, añd i, 
© the tenant was by a\covenant in his ſeaſe öblig 
2 his own charge, unum ſacrrdetem dane et Bonum 
= - tltbraniom in eccleſid de Tiverton ; but this probably ij 
+: 122 a chaußtry prieſt only. Aer ih eren the tenant 
= OR was continually bound by his leafe to: king, and: . 
-. it his own Boe. coſts and charges, ane t and Al ble mi: 
i for. the ſerving. of. the cure of. e pati im- church of 
| - -» Fixcrton 3. and accordingly. the. College, fince the Fear. 
© - Sap, 1724, has. provided. a-.curate to officiate . there for ane 
fourth part of the year; but no certain ſtipend has been 
- ſettled for the payment ol ſuch curate; the tenants ſormer- 
2 aud the college ſince, having from time to time agreed 
with different cutates ſor different pays vom dl wn 
This curacy is now by lot to be augmetited-with ab. 
© ws queen Anne's bounty; but before ſuch augmentation Be 
made; it is required by the governors of the faid bounty . 
' - _ _ thatthe college ſhould: agree with them aerording to ſtat. . 
1 Geo. I. chap. ro." fe. 16. "for*fertling”a"perpetual 
. . yearly or other pa yment or allowance to the preſent = * 
3% "io So date and his ſucce effors, to be made in alf fuccceding ng 
* by the — Shigh $54 for charging and ſübjecking the. aid 
1 TY A nppropriate Portion called' Priol * Quarter Gere hand : 
1 . EY - hereunto, „ 
bs By chap. 47. of their local ſtatutes, the provoſt and 
"Io Ky  ſoholdrs: of King's college are reſtrained from alienating 
adap of the poſſcſhonsof rhe ſaid colteges from granting 
be * 2 8 * and from 9 faid _ 


do bear any perpetual, or even temporaty burthen; either © i 
ſpiritual dr temporal, except under certain limitations ang 
| conditions therein ſpecified. . . 75 85 5 V N * ; 


bes, © 3 Jy 47. De Bonis Poſſeſfnibus Collegit non vendendis _ 
ſeu alienandis.—4 Lem, Statuimus or dinamuset volumus quad ' 
& man?ria, advocationts, patronatus ecclefiarum, terra, tene= 
* menta, redditus, ſervitia, nativi, aut liberi tenentes, ſolum 
e vel area boſet, vel terra in qud boſeus creſcit, prata, paſcua, -- © 
« commune vel paſture, ſeu alia bona immobilia quacung. — 
didi Regalis Colligii, five fint ſpiritualia five temp 
, 4.ralia, aut etiam jura ejuſdem quæcung. nulla modo nec 
ie ullo unguam tempore in feodum vel ad terminum vite 
c altenentur, ſeu vendantur ; nec aduocatianes, ſeu patronatus 
C ecclefiarum, vicariarum, capellarum, vel cantariarum = 
s alicut in ſtodum ad terminum vita vel annorum pro aliqtuo «8 
ee tempore quantumcung. motlico concedantur ; nec maneria. . 
* ultra _ vigintt annos, vel ecclefize appropriate ultra erm: 
et num decem annor um ad firmam, vel aligus alis modo alicui © 
ce tradantur, vel ciiam ad firmani admittantur. Statuentes 
<6 preterea quad præpoſitus ſocii et ſcholares dicti nofiri Re- 
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, galis Collegii penfiones annuas vel cantarias perpetuas aut 
« corrodia. aliqua nullo modo concedant, nec ad gliqua onera 
. ſpiritualia vel temporalia dictum Regale Collegium in per- 
4 petuum vel ad tempus obligent quovis modo, nifi pro bujuſ- 
modi onere ſupportandd, ipſorum indemni tate et intereſſe 
in ea parte, duplum in poſſeſſionibus vel redditibus in perpe-- 
„ tuum habuerint ad commodum. et utilitatem naſtri Regalls © 
J *© Collegiiſupradifti. Illud autem volumus diſirifieq. injur- | 
- WW © grmus de firmiter precipiendo mandamus debere in perpe-. 
JB tuum ſirmiter ebſervari, quòd in omni donatione ſeu con- 
. t cefſione terrarum paſſeſſinum aut reddituum ſeu aliorum 3 
I * bonerum quorumcung. ditto naſtro Regali Collegia propter © * 
3 bujuſmodi anera per idem Collegium fuppor tanda in Pofte- . 1 8 va | 
| * rum faciendo, tales terre redditus ac tenements flu. 
£7 modo in perpetuam_et puram-eleemoſinam dentur ſemperet - 
BB © concedantur eidem. Probibemumſq-' et expreſſes mandamus \ _ 
il * guidin ebartis conceſſinum ſeu donationum Hujuſmods nuss 
alia cauſa exptimatur aiiquo modo propter varia pericula * _ 6 C8 2 1 | 
ue per expreſſionem talium cauſarum ver/tmiltter Pat 
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« at any time thereafter be augmented by the governors of 
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» maintenance o four clergy, ſhould be and are thereb 
. tt declared and eltabliſhed to be from the time of ſuc 


ſe 1 _ the 38th chap. of the Local Statutes. of 
2 an eclefraſitoal FORTE 7 = ncon 
Ko a fellow Wir in the ſaid College. e 


5 Car. 36. quis cauſay rect et 8 
„„ * ſebdlarer w en liter 441 recedere d gie, quam- 
„ ihn inſaper ſoriun vel ſcholarem ipftus difii Rigalis Cuile- 

E = efi po benefitium ecclefiarum cum curd vel fine rurt 

| 22 Furrm, etiam Rigioſum rriſfar, pu unum an- 
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_ ** bencfices as are or ſhall be cqual in number to one 
| of the fellows or perſons uſually ſtyled or repur- 
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= whatſoever.” 


1 5 os, * A e of King's College agree 


e governors of the bounty of queen Anne for ſct- 


—_ _ . perpetual yearly or other payment of allowance to 
1 * * the curate of Priory r, in the church of Tiverton, 
—_ py | "A 1 4 pes his ſucceffors, to be made in all ſucceeding times by 
_ Ez . the College, and for charging and ſubjecting the appro- 
—_ --: priate portion therewith and thereunto ? and Are they 
—_ 7M ” ſufficiently impowered to make ſuch agreement by ſtat. 1. 

BM E. Ves, J. cap. 50. or by any other ſta ute or law ? any 8 
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lege may agree with the ſaid-gavernars for ſcitiing in the 
_ curate and hit ſueeeſſors = perpetual yearly payment) „ 
chargeable upon their appropriate portion 3 and T do nt = 


| with the words of the 4th chap. of their ſtatutes ' | | - 


: but by the augmentation will become a benefice, with eure : 


the incumbency, the prior being both patron and incum- ” PR.” 
| bent, I ſhould be apprehenſive, that upon the curacy be- 5 bs 3 g 5 
ing made a benefice with cure; the Priory Quarter may "IH 1 # 
de conſidered as the advowſon of an eccleſiaſtical benefice, « 5 "2 2 a 
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think the private ſtatutes Wt the W can be 8 29 75 
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| The ſtatute 1 Geo, I. which 1 the governors of Dr ares ö 
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ee bounty tu make agrooments-with any body 175 
politie'or pon, hay no difpenfing claufe w hereby ſuen | 
corporation is im powered to make agreements with chem. 


notwithſtanding any local ſtatute to the e nor 


vi any ther law or ſtatute enable them eto d 
By what means the Priory Qariey benen a. 


g wich providing and paying a curate does not apgar j but 5 og 4 | 
a5 it has, at leaſt from the time of the Reformation, been * 
charged. with it, they will till, as I conceive, be obliged | "= 

to find one. But the ſtipend of ſuch curate is not fixed | 

and certain ; and what will be required of the College is, 


by their own act to aſcertain the ſtipend, and bind their 4 3 8 
appropriation with the payment thereof for ever z which : 
does not ſeem to me to be in their power to do, conſiſtent. - FE 


The curacy at preſent is not an eccleſiaſtical beriefice, 
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of fouls; and as the advowſon of that quarter of the rec- 3 
tory was, upon its appropriation to the priory, united with | 
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Ik by agreement between the College and the. ſaid go- 
vernors a perpetual ſtipend be ſettled upon the ſaid curate | 
and his ſucceſſors for ever, and the curacy be augmented 
with queen Anne's bounty, Will it become an ecclefiaſ- 


_ tical benefice incompatible with a fellowſhip in the ſaid. 
College, according to the clayſe of chap. 38th of the Lo- 
cal Statutes above recited, by ſtat. anno 1 Geo. I, chap. 10. 
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and lands of Coates Davill in the county of: Leiceſter, 


which formerly belon | 
i . fiffers and coheirs of John 5 6055 Eſq. and by her de.. 
viſed to her god- daughter Mary Finch, and by her the ſaid _ -M 


| Thawns Crompton, eſq-' her ſecond huſband, together 


| the ſaid Thomas Crompton and Ann his wife 


ſhould direct, and afterwards direQs the uſes to be to the A = : 


| and their heirs. 


faithful ſervice done 


n 
ner 


- COVENANT To STAND SEISED. | 


T HE ly 23 Fi EX 9 _ reli of Sir TEA Gi... . 2 
Finch, being ſeiſed of one third part of the manor  , MF 


ed to Mary Pultney, one of the 


Mary Finch to the faid lady Ann Finch her mother: | 
The ſaid lady Finch afterwards intermarrying with zeth Sept. 6 „ 


with him the ſaid Thomas Crompton by deed and fine 1 
levied declared the uſes thereof to be to the right heirs of 
or ever. | 

Sir John Brownlow, John Crew, Thomas Crompton, The eſtate de- | 
and Ann his wife, by deed declare the uſes of a fine of 2 3 
the third part of the ſaid manor and lands of Coates Davill, his wife. 
which. be onged to dame Alice Brownlow, another of the 
fiſters and coheirs of the taid John Paltney, Eſq, to be to 


ſuch uſes, or to ſuch perſon or perſons'as Ann Crompton 


ſaid Thomas Crompton and her the ſaid Ann his ware : 


Thomas Crompton, bydeed executed by hiem only i in EYED 1760. 5 9 : 
the lifetime of the ſaid Ann his wife, in conſideration of 2 lr 1 


natural love and affection to his nephew. Thomas Brinck- Crompten 
hurſt, and for his preferment and advancement, covenants endy.”” 1 oj 
that he the ſaid Thomas Crompton and Ann his wife, and _— 
the ſurviyor of them, and the heirs of ſuch ſurvivor, ang 
all and every other perſon or perſons then ſtanding or be- — _ 
ing, or which at any time afterwards ſhould ſtand or be = 
ſeiſed thereof, will convey the ſaid lands to the uſe of him ?ĩ?kͤ 
felf for life, then to the uſe of Ann his wife for life; 0. 3 = 
after the deceaſe of the ſurvivor of them, then to the une 
of the ſaid Thomas Brinckhurſt and of his heirs and aligns 5 ; 2. 
- for ever. 1 
By deed duly executed by them both, the foie Thomas qothJuges „ A 
Crompton and Ann his wife, in conſideration of good and & The — go 


and performed to them by Alicia his wife geant- bw 


Shalcroſe, and of 58. to them paid by her, and other valua- = 2 
ble conſiderations, did grant, bargain, fell and demiſe unto © 
* . * ä 5 thoſe two N PF whole in 
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do vxavr ro $TAND SEISED. 


three parts to be divided, of all that the manor of Coates 


© Davill, and the lands thereunton belonging, and all other 
the fands, ten emen ant Kereditaments of them the ſaid 


Thomas Crompton and Ann his wife, or either of them, 
or wherein they or either of them had any eſtate of fee and 


-- | Imherifanten the pariſh of Kincott, vr elfewhere, in the 
| _Evatity of Liciceſter, to Hold to the faid Alicia Shalcroſe, 
"Ivf enters, ummniſtrators; and afſigns, from and im- 

 mhediattly after the detraſe of the ſaid Ann Crompton dur. 


ing 99 feats, yitlding the yearly rent of one pepprtcorn, if 
_ Kmanded; under a wrov/e, that if Thomas Or pton, his 
| heirs, executors, or vdminiſtrators, dd pay to theaid Alicia 


| Shalotbſe, br her Affigns, during fo many years of the ſaid 
99 years\as the halt live, the ſum of gel. at the place and 
nin manner thetein expreſſed, then the demife and eſtate 


thereby granted ſhoold ceaſe and be void. Aud the ſaid 
Thomas Orompton fartrongit other things) covenants for 


. 


bimtelf, hisheirs, exetutors, and admin rarors, to · pay the 


mai ycarly ſum vf 30). unto the fad Alicia Shalerdſe or her 


elfigys, zt the Yays, place, and in manner in and by the (il 


aid proviſo limited and appointed for payment thereof; 
ant! that aftcr default made of or in payment thereof, it 


Mafl be tawful for the Taid Alicia Shaleroſe, her executors, 


 udminiſtrators, and alfigns, to enter into and peaceably 
enjoy the demifed prenifſes, and receive and take the 


rents and profits thereof during the reſidue of the faid 99 
Fears, without the ſet or interruption bf che ſaid Thomas 
"Crompton, his heirs or affigns, or any other perſon or 
J % [[[ 
Ann Crompton, the wife, died in or about the year 


1706, and Thomas Crompton ſurviving her about three 


Dr four years after her deceaſe, paid the ſaid yrarly ſum of 
Pol. during his life, and the Tame was paid by the fame 
Thomas Brinckhurſt after the Yeceaſe of the ſaid Thomas 
_ . "Crompton, which was in or about November 1509; and 


©» © 45, Jobn Beinckhurſt is heir mr law, and likewiſe adminiſtra 


door to che ſaid Thomas Crompton deceaſed. 
Tcl) de ſaid Thomas Crompton intending that 


his young- 


Ver nephew, the ſaid Thomas Brinckhurſt, ſhould have his 
—_* -mhermblecftate-in Kent, by deed conveyed the ſame to 
= 4 Him the faid Thomas Brinckhurſt and his heirs; hut have 


om that incumbranct, did likewife 


7% - 4 
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ſtand ſeiſed, the uſe muſt ariſe out of the ſeiſin the party 
has at the time when the covenant is entered into; and 


covenant TO STAND . 


the two. third parts of the manor and lands of 3 „ 
Davill in cem. , pnto the ſaid Thomas Brinckhurſt —— 
and his heirs; and the ſaid John Brinckhurſt afterwards, ; 
purſuant to the intention of the ſaid Thomas Crompton,” 
and an agreement made between him and the ſaid Thomas 
Brinekhurft, did releaſe and acquit the ſaid eſtate in Kent 
from the ſaid 2000l.; and in conſideration thereof, 
Thomas Brinckhurſt in Feb. 1711 conveyed the ſaid two 
1 of Coates Davill unto the ſaid John Brinckhurſt ane 

s heirs. 

Whether the grant of zoth June 1705 ſhall 3 Quare. 

inſt the title of mr. John Brinckhurſt, who claims un- 
der the deed of gth April 1700, and the conveyance. of 
* homas Brinekhurſt made 1 in Feb. 1 : 


I TAKE the deed gth April 1700 to be a . convey- Anſwer 
ance, it being a covenant to ſtand ſeiſed by the huſband 
of lands conveyed to huſband and wife after the marriage, | 
which cannot operate becauſe there are no moieties be- 
tween huſband and wife; and in caſe of a covenant to 


therefore if a man covenants to ſtand ſeiſed of lands which 
he has not, though he purchaſe the lands after, I take it, 
no uſe will ariſe on the covenant. So in this caſe, at the 
time mr. Crompton entered into the covenant, he had not 
* ſuch a ſcifin as that he could ſtand: ſeiſed to the uſe, his 
. wife being ſeiſed of the whole, and there being no moieties - 
between them: and I think it is like the caſe 2. Roll. 
Abr. 790. where it is, if there are two joint tenants and 
one covenants that after the death of his companion he will 
ſtand ſeiſed of his companion's moiety to certain uſes, 3 
though the covenantor ſurvives, yet no uſe will ariſe, be- 
cauſe at the time of the covenant he could not . 
e which reaſon holds in this caſe. I was inclinable. 
at firſt to think this might have been good,, but upon 
dende; conſideration theſe are my thoughts. But then 1 
ok: 8 85 the ä __ demiſe of the 30h 1 une 1 1 to : 


- againſt the grantor ; and this Jeaſe not being to commence 
eil after the deceaſe of the wife, whom mr. rompton ſur- 
vived, therefore I apprehend that this leaſe of June 30, 
1705, will prevail againſt the covenant to ſtand ſeiſed of 


ce made 1 in Feb. 171 1. 


_ 


£ : 10 Bet ur, 


voy Re * +: - — Pee © * 
VVV 8 > — 3 . 2 
1 8 ET I - 8 en, e ee ; . 8 f F - 
2 1 * n 9 9 3 ** 2 OY r 15 5 1 8 * 
4 b „ . } WEE LA 9 * . ru A 75 bk. Tk, . «2 xa 5 by 
£5 > i 1 4 © 444.23 6 = 3 . 22 l 


5 E BA N AND. 0 HAP TER. _ 


i 7 HE e e of Carlifle i is one of the 1 'Cacr „„ 
1 éçäatrals founded by king Henry VIII. The founda- Caſe of the e. 
tion charter bears date the 8th of May, the 33d of Henry — | 
VIII. the Local Statutes of the ſaid church were given by accedeto apre- 
the king's commiſſioners the 6th of June, the 37th Hen. ſcutation made 
VIII. and the ſtatutes that have been uſually . and 3 
practiſed in the government of the ſame ſince the Reſto» that church to 
ration, &c. are confirmed by act of parliament the 6th: of 2 living belong 
Anne, c. 21. ſo far as they are not repugnant to the con · choral in the | 
ſtitution of the church of Pe as the ſame is now by dean's abſence, 


law eſtabliſhed, or the laws of the lud. 12 mas Ganges with the ſeve- 


. ralOrintonsof + 


ate the following VVV 1 
« 1 Capite 5to. De Officie Deren. Er 2 | 3 e, 


1 Statuimus etiam et volumus op TRAN cane 3 yu : „ 
« veluti in frodi concefſione terrarum et firmarum dimi ne cal Statutes of 
* ac benefictorum collation aliiſque id genus rebus, 


can the _ 

„ præſens ft) conſenſus obtineatur ; fin abſens fuerit 124, when ab- 2 
#4 (mods = regnt mtr: wa at limites * * "= 0 . "I 
6. us requiratur,” 1 | 9 
+ * Capite e 615. De 75 dene; 8 EE ns oo os 3 
c 'Porro pf your crebra capituli mentio in its RR hs: : . = ” 7 


capituli nomine ubigue intelligimus mediam ad - 5 
e minus 5 totiut numeri omnium canonicorum. Ea enin Wy 
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60 \ whe concernentibus decanum, canonicos, mi nores canomicus, ca 
, teroſque miniftros interroget, et cogat æorum guemlibet per jur 
44, nentum ecclefie præſtitum veritatem dicere de omnibus 455 
. criminibus quibuſcunque comperta ; autem ot probata juxta: deli 
«« et criminis menſuram puniat atque reformet, omniaque faciat que 
1 ad witiorum reſecationem neceſſaria videbantur,. queque ad officium | 
«  viſitatoris pertinere de jure dignoſcuntur 3 quos quidem omnes tam 
, decanum quam canonicos et alios ecclefie noſtræ minifiror (quo ad | 
omnia premiſſa) wolumus et mandamus ipfi epiſcopo parere et obe- 
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5 * fuerit. Polumus preterea, ut decanus communibus ecclefie noſtre 
« ſumptibus, epiſcopa wifitanti, decem perſanis comitato, unam aut ad 
— 40 _ ſummam duas refectiones intra ecclgſit nofire ædes preparet et 
1 apponet. Parro autem quoniam hec noſtra flatuta perpetus durare 
<4. optamus, quotieſcunque ambiguitas aliqya aut diſſentio orta —_ 
« inter decunum et canonices, aut inter canonicos ipſes, de wero ef 


e 2 intellectu 3 noſtrorum, que. omnia Juxta Planum 
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put upon them; for when deans have been non-reſident, 
"there are upon the regiſters of the ſaid church ſeveral in- 
- ſtances of their giving their conſent to leaſes and preſen- - 
ations agreed upon by the vice-dean and prebendaries, 
1 ſpecial proxy and by letter; as alſo of grants, pre- 
lentations, &c. made by the vice-dean and chapter where 
7 e of the has is e as alſo inſtances of - - 
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me deans refuſing their conſent to leaſes; &c. The latter 
when, the dean was non-reſident, for the vice-dean and 


their leaſes for reaſonable fines, and alſo to agree to preſent. 
a certain perſon toany vacant living; of which proceedings 
they have been uſed to acquaint the dean by a'capitulay 


power of a negative having been very tenderly talked of, 
except by one dean, who made uſe of it againſt a perſon 
._ preſented to a living (entering his reaſons for ſo doing). 
This was not ſubmitted to by the chapter, but an applica- 
tion made to the biſhop their viſitor, who put an end tothe 
diſpute by collating upon the lapſe the perſon named by 
the chapter: and there are inſtances of the ſame dean 
- not agreeing with the chapter for the renewal of ſome 
1 leaſes. For many years there has been no ſuch diſpute, 
| till the time of the preſent dean. He is non-reſident, by 
licence from the king, and claims an abſolute power of 
putting a negative upon all grants of leaſes to be renewed 
for reaſonable fines (unleſs he name the ſum), preſenta- 
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or curacies, without aſſigning any reaſon for ſuch refuſal ; 


ans lately, when preſent, he refuſed to conſent to the _ 


. nomination, of mr. Tullie, hereafter-named, one of the 
prebendaries who had the votes of the chapter, and againſt 
whom no reaſonable exception can be made, to a curacy 


or donative, or to the-nomination of any other perſon to 


the ſaid curacy, unleſs the chapter would agree to elect 
_ , ſuch perſon as he ſhould name to them. V 
The Caſe, as to the ſaid mr. Tullie, is as follows: 
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In purſuance of the powers given to the vice · dean ang 


| chapter of the cathedral church of Carliſle, by the 7th and 
| 18th Local Statute, they did, on the 23d day of May 1741, 
under their chapter-ſcal, nominate the ſaid Thomas Tulle, © 
LL. B. and prebendary 
. curacy of Wetherall and Warwick in the county of Cum 


maintenance of the monks in the cell of Wetherall, and 
given to the dean and chapter of Carlifle at the foundation 

ol the church by king Hen. VIII. The ſaid curacy is nom 

| endowed with 521. per annum, reſerved in the leale out of” 
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berland and dioceſe of Carliſle, which they apprehend to be ++ _ 
a ſtipendiary curacy, the improptiation having been given. 
formerly to the monaſtery of St. Peter's in York, for the 
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eee bees the toffee of the rectory; 
"the requeſt 1 m ts ty he of king Charles II. and now ſettlod 
as 4 perpetual augmentation of the ſame, according to the 
direction of the ffatute 29 Car. II. c. 8. and allo with a 
fault Jebe and houſe given by former curates · There are 
{ of theſe curacics belonging in the fame manner to 
the ſaid dean and chapter, towhich they nominate under 
[their chapter-ſeal;_ and afrer ſuch nominee has obtained 
| licence. from the biſhop or ordinary, he has always been 


_ deeraed a freeholder, and no more removeable at pleaſure - 


tien either rector or vicar. Indeed, reſignations thereof | 
(hieb are pretty frequent in the ſaid dean and chapter's 
| books) have been always made to the patrons, though in 


all ON caſes ſuch eurates are fubje& to the epiſcopal or 
of pms On the fixth day of July 1741, the 
dn mr. 


Hie tendered his faid nomination, her with 
= teſtimonial and letters of orders, to the lord biſhop of 
\ Carlifle (who is alſo local viſitor), and prayed his lord- 
| ſhip's licence thereupon 1 to which his lordſhip replied, 
that he had no objeQion to him (mr. Tullie), or to his he- 
ing licenſed, but that the dean of Carliſle had entered a 


caveat againſt it, and therefore he could not then do it. Se- 


ven months are now lapſed fince the ſaid caveat was en- 
_ _ rered, and no proceſs has yet iſſued thereupon 1 but the 
 fard cnracy ſtiff continues under ſequeſtration, as is uſual | 
inſuch cafes, e by the. faid ws + A mag or. 
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N. B. The dean has never we tothe viſitor from 
this act of the vice- dean end er in nominating 1 mr. 
Tullie without his conſent. 

Note alſo, that the biſhop, who 1 che local 
. apprehended) ſtrongly i in * pinie for the 

the dean. 

Note likewiſe, that by the 34th Local katie he clips 
ter- ſeal is to be kept in a cheſt in the inner treaſury, with 
. three locks and keys ; one key to be kept by the dean, ano- 
- ther by the vice-dean, and the third by the treaſure. 5 

The Caveat entered by the dean is as follewe: 


ive of 


5 Let not the revernd mr. Thomas Tullic be licenſed | 
2 to the curacy of Wetherall and Warwick, in the coun- 
7 68 ty of Cumberland anddioceſe of Carliflc, now yacantby _ 


the the death of Edward Tonge, clerk, without notice 
s be given to the reverend Robert Boſton, doctor of faws, 
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"The reſection 5 = dear ang chapter i is in the fol- 


6 We, the 3 (the dean” being abſent) and No. 3. 8 
« 3 of the cathedral church of the Holy and Undi- 2 


« vide Trinity of Carliſle, of our whole aſſent and con- 


4 ſent, have nominated and appointed, and by theſe pre- 
i ſents do nominate and appoint, Thomas Tullie, clerk, 
4 bachelor of laws, to be our curate of the pariſh-churches . 


«of Wetherall and Warwick, in the dioceſe of Carlifle, 
e now in our free donation (upon the death of Edward 
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and in the year « 
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66 Ton onge, clerk, late incumbent there), allowing to him, 
150 Thomas Tullic, all wages, ſtipends, and aug- 

« mentations, which are or hereafter ſhall fall due and 
«payable forth of the leaſe of the reQory of Wetherall 


« and Warwick aforeſaid ; and all other ſtipends, ducs, 
« and duties whatſoever, belonging and appertaining to 
e the "curate there, together with one houſe and cloſe _ 
© tately parchaſed by the dean and chapter for the os of 
® the curate incumbent there. Given under our hands 
s and common chapter-ſcal, in our Chapter-boyſe in 


« « Carliſle, the twenty-third day 5 May, in the fourteenth 


« year of the reign of our ſovereign lord George the Se- 
«cond, by the grace of God of Great-Britain, France, 


4 and treland, kit defender of the faith; and ſo forth, 


our e 3 n. 
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1 &th day of July 174: tendered in ide lord biſhop: of | 
_* Carliſle by 2 above · named Thomas Tullie, 
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"tioned in this Caſe, from the fiſth chapter of the Local 
Ser of the ſaid church of Carliſle; abſolutely neceffary 
in omnibus causa gravioribus, &c. C or, Is the neceſſity of 
| ſuch conſent taken away or leſſened by any of the elauſes 

_ - herein mentioned, from the ſubſequent: atutes, by the 
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x AM of opinion, hae. by [704 31 . ee | 
'* the dean is neceſſary, in the caſes therein - mentioned, 
- which is not taken away of leffencd by any of the clauſes 
in the ſaid ſubſequent ſtatutes, or by the common law. But, 
1 think, the aQ of 33 Hen. 8. c. 27, has taken away that 
arbitrary negative power. Indeed this is and has been a 
much diſputed queſtion, and the act of partiament i is not 
very clearly worded. | But it ſeems to be the plain inten- 
tion of the act to inſtitute the rule of the common law, 
whereby the majority of the corporate body concludes the 
whole. And I think it a very reaſonable conſtruQion, to 
. prevent the great miſchiefs and-inconveniences that muſt. 
frequently ariſc from an arbitrary exerciſe of this pre- 
> tenceof a negative power; and if the act be not con - 
ſtrued o extend to the heads of theſe corporate bodies, 
it is in a manner expounding it to nothing; ; for theſe ne; 
_ gative powers are ſcarcely ever. lodged in an 7 _ wy 
+ ee the heads of the IE Sal 5 


When! it is (aid, in ths 2 Books, than the a 5 
the more or greater part of the corporation make the cor- | 
n. poration 3 and that, by the common law of the realm, 
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nce if the more part of their chapter, &c. be as effectual in law 6 8 . 1 

Re 2 if the whole number ol ſuch chapter, &c. had conſented; „„ 
r.” It is underſtood to be neceſſary that the dean or other go - 
ono ſhould give a diftin& conſent, and thereby have 
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by the courſe! of the common law, be the head of the cor-= 2 
poration, or his deputy, preſent at every corporate afſem- 
bly, in order to conſtitute a legal aſſembly. But when: - 1 5 , 
the aſſembly i is once well neee ING act of 8 — Beds CORN = 
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nine commiſſionero, which recitesthe inquiſitian verbatim * 


and then comes a memorandum „that ſaid inquiſition was 


taken before them at the time and place beforementioned; 
and then recites the order before ſtated of the commiſſion- 


ers of 23d Jan. 1739, for the purchaſing the premiſes in 


the precept mentioned; and that the market - houſe, & e. 
ſhould be pulled lene! for widening the ſtreets and paſſa- 


ges; and reeites, that John Read claimed to have a leaſe- 
hold, PORE, 9 or, intereſt in the premiſes, with the appur- 


L 7 *. be pręcept thereto annexed mentioned, under 
eaſe or caſes. 


and that application had been made to ſaid John Read fe 
* purchaſe ; of, ſaid leaſe hold Eſtate and intereſt in faid 
ptemiſes i in che pregept thereto an ner ed mentioned, for the 
pur poſes W and that he refuſed to ſell the ſame ; and 
that the commiſhonersthereupor iſſued the precept, thereto 


- annexed, and that notice had. Fn ven to him from ſaid | 
ire Aech ide bailiff of Weſt- | 


inſter to impanel a jury to o aſſeſs the, damage to he paid | 


neee of their having 


to, him for the purchaſe of his ſaid Jeaſchold ai and j in- 
tereſt, and that he might attend the 'commiſſionets j jury to 


prove the value thereof; and then ſets out that the jury 5 : : 
Was returned, and that Taha Ludby, Eq. andeleven 2 þ 5 


(and ſets, out their names) the; jury were drawn, impanelle; 
and ſworn by nine of the c ; and that John 
"Read did ela 

titled to the la 


wainder of a lerm of forty years from 24th June 17432, at 


——_ the tid precept an- 


thereof from the dean and chapter of thbe 
leis church of St. Peter's, at Weſtminſter, for forty | 
„Ae from 24th June 1732, at the rent of 40l, Per ann 


n and inſiſt that he was. poſſeſſed of and . = 
aid, premiſes, 1 with their. appurtenances, 'by 6 
leaſe — the dean and chapter of Weſtminſter for the e 


2 yearly, rent of 40l. and that ſaid j jury enquired of the d "4 Wn 7 1 


mage and recompence which ougßt te be awarded to faid 


ako Read for the purchaſe of his faid eſtate and intereſt | 1 : 4 


„ 


In the ſaid: premiſes 3 and did by their above inquiſition, 
under their hands and e UT” I 3h February 1739» 


bb, =: Wen to ſaid Jo un W Mae u and 0. 3 ” © 


deter 1 fol. as nnn 
for his leaſetiold and other intereſt in ſajd+premiſes : the 
faid commiſſioners 'therefore, Thomas lord Fauconberg 1 


VPV zbieb the jury had/awardetiias aforeſaid was a full recom | 
1 | peice and ſusisfa&ion for faid John Read's leaſchold and 
5 - other intereſt in the ſaid premiſes. Fhere is wrote on 

hors r id adjudication the following memorandum: The- 
eo (privileges and advant were imertined in 

5 this inqaißrien e A u pee Reer, ſealed 

: Lebe Jurors, 12 8 153 CFC 
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; 5 be en e Hi nl | wre foppoſed 
3 ß have been made. on account of an agent 55 mr. Read 
1 : 1 aving. faid, after the ury bad, riven their verdict” for” 
=: Fol. that the office of 19355 the market Vas not! 
1 in the remiles to be field. e a 
_—— i Note, mr. 800 had, after the leafe taken „Ar. but 
Z they car 1734, 75 .out. above 3000. "Tr de. bbilding ok 
= market-houle, and in the pumps A {Gr * 
—_ which v was above double the Rin tlie ſüty gaye 48 ths va- 
te; 1 "and. the e c on the ptemiſes were Fort more | 
„ 
lote, y means © ee ines aer prey. > Sit he 
—_ 5 N ts depending. out his eſtates, And hy the Toofe 
1 PHE ement 'of piss 2 Als unde? the dommiſfen, no rents 
—_ - of br ts had, been mate for ſeyeral years "preceding fait 
Eh ver Ie of the "market or Market-houſe OE. "the butchers and 
pO athens e their ſhops at their houſes in Kingeſtreet. 
I) purfuanccof the aelaid verdi& and adjudication, 
VB Rwy he commillioners ordered an ingroſſed afſignment of ſaid 
—_ * from, mr. Read! ts mt. e 3 A truſtee for 
550.6 Ag 
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5 Vas es not to accept, and did not accept the ane, 
= or execute any conveyance, but declared himfelf wilting 
'Y G0 Fr a 5 8 execute a conveyance; of all his right under aid leaſe, 7. 
OM ſerving the right of keeper of 4 the market in any other place 
ela, "the l ae, Amen the! colmmiffioners 
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Fol: i of Weſtminſter, that they had iſſued a precept to the bai- 
ms | liff of Weſtminſtet, to return a jury on th of F ebruary | 
ind BW then nent, to aſſeſs ſuch recompence as they judged: fit to 
on WM faid dean and chapter for their gate and intereft in feo-fom- 
he blk in all that 1 on parcel f ground commonly. called the 
n Weftminſler- wate near; King:ftreet, in the pariſh 
ied MW of St. Margaret, 3 together with all houſes, «de 
frees, buildings, and appurtenances thereon erectad ar thereto 
belonging; the commiſſioners having adjudged it neceſſary 
that they ſhould purchaſe and be poſſeſſed of ſaid premiſes; 


— 


thereto belonging, ſnould be pulled down, and the ground 


longing, ſhould be employed to widen the ſtreets and. paſ- 

_ ſages to the intended bridge 5 which notice was given, that 
Se dean and ehaptet, by themſelves or agents, mak at- 
tend to ſhew and: 3 value of ſaid premiſes. 


„„ 


[nai 
E * 
_ 


full value and-jyſt zecompence and ſatisfaction for the pun- 


— 
wo 3 


market, hau ſes buildings, bereditgments and premiſes 


* 
* 


5 chile or liberty of the market.. Fr 
Tue cammiffoners directed oonveyances to. be. pre- 


andthe market-houſe, and other buildings thereon erecteq, 


oned 8 part of the premiſes to be conveyed. But the, dean 


% a. 


| twenty-one. years purchaſe, as for a rent of ok. per aun. 
dleanof all deductions, bofides the fine payable on renewal 


EO ß ,] £68 
W 2 #. . . 8 86 


n 


pared, but offered to-convey, the fes of the. Round Wo 


Nee Oe 


The commiſhoners gave. 1 1 72 pc. — 1 8th wa 1739- 


| ee; houſes, meſſuages, or tenements, and buildings 
den Mhich chew ſtood, anch all the ether ground thereto be- 


# 'The jury awarded 840l. to the dean and chapter 2s the 6th Feb. 10 
chaſe of thei fc and intereſt in the faid ground, foils in ES. 


theicommifſioners made an adjudication thereon, as ſtated 
in the eaſe of mr. John Read; but neither in the precept, 
 verdiet,, or adjudieat ion, is any mente of 655 " 


pated;3-anditherein, beides the Round Woolſtaple market, == 


the oſſice of keeper and ſwecper of the ſaid market, with 
all rights, fees, &c. thereto belonging, is expteſsly menti- LIE, 


and chapter apprehending ſaid. franchiſe or office not to be 
comprehended in the ſaid, ue tdi & for which damages had 
been awarded j and being diſſatisſied with the price ſet of 


| exciry ſourteen- years z they therefore, and for the reaſons” | 
after: mentioned, refuſed to execute the conveyances ap 1 


marlet, and the. buildings and ground thereto 2 and 1 _ 
. ge f and — their 10 7 aur e n,, 
the commiſſioner a to — - a 


rag. 8 : 
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| an inèorporeal 
mp That the ſaid dean aud chapter, by the ſtatutes of queen 
5 Elizabeth, are diſabled and reſtrained from conveying 


Pc: Ganteyuioes ee 3 TEN 
_ Keeper of 15 market expreſsly mentioned as part of the 


a, { <8 '* Premiſes'to: be oon d, and paid the 840). into the bank; 


And it has been ſinèe laid out in government ſecurities, 


. and che dean and chapter receive the intereſt thereof. 


The fourteen years from 17323 at the end of which the 
church-leaſes in houſes are uſually renewed, being now 
nearly expired; it becomes neceſſary to de beer 

Whether the commiſſioners have purctiafed the office 
keeper of the market, as well as the market-houſe and 
Bbildings thereto belonging, and the ground whereon they 

ſtood, the! dean and chapter being willing to admit mr. 
Read ſor the deneſtt of John Ward's: pine; of which 
the South Sea Company is the chief, tottenew ſaid leaſe of 

aid office, if they ean ſhew themſelbes entitled thereto, 
there being other places in Weſtminſter where room 
forſa market may be had, and a market ſet-up, and son- 
fiderable profit made thereof by whoever ſhall be keeper 
thereof.” As towhich point it is to be obſerved. 


That the right of the dean and chapter is the ſame as 


| TY * 10 the -abbot and convent had, which was the privilege and 


| Jiberty of holding a market not circumſcribed: to any par- 
tieular part, but in ra tot. manor. et"civit."Weſtm.. Ke 
inheritance and franchiſe only. non 


away the inheritance of any of theit profeſſions; and in 


| the matter in diſpute, are empowertd ſo to do only ſo far 
"as the words of the'enabling clauſes in tlie feveral acts 


authiöriſing the commiffioners for building tc: 
d to'purchaſes do extend 2d ot odto bn 


That the words of the ſeveral enabling clauſes 40 ng 

W bat the commiſſioners were to buy, and the owners and 
occuplers were to ſellʒ are houſes and grounds; and the uſe 

N they are to be applied to, is to be pullech down for laying- 1 
St and widening the ways, ſtreets, and paſſages to and 


from the intended bridge; ſo that neither the words nor the 


5 uſe directed, Whieh ſhews the intention of the legiſlature, 


Lt” Will, it is dancer a] „ warrant the commiſſioners to pur- 


& Yume II 


, A. Te 


. - chaffe; nor any perſom or body-corporate{otherwiſe diſabled) 
© "to ſell and convey any office or franchiſe which is an in- 


corporeal inheritance to, or in truſt for faid conimiſſioners. 
That there is great reaſon to complain of the verdicts 


given, viz. as to that which awards to mr. John Read 
| * TE Weodp wr" a ——_ ars 
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— «es 


leaſe, renewableevey 


- ſometimes 400l. per ann. and ſometimes more; and 


which, though they were by means of many concurring 
circumſtances: become deſerted and yntenanted, yet the 
new buildings and materials. thereon were of greater va- 
lue than the ſum awarded: and as to the dean and chap- 
ter, it cannot be imagined that twenty one years purchaſe 
is an adequate price or recompence for the fee-ſimple of a 
rent of 40l. per ann. clear of all deductions, and a fine 
every fourteen years of at leaſt a year's rent. But to avoid 
diſputes, the dean and chapter and mr. Read would ac- 

quieſce ſo far in ſaid verdicts, however unequal they be, 
as to convey all their reſpective rights and intereſts in 
the ſaid market-houſe, and the buildings and ground 
thereto: belonging, and to releaſe or extinguiſh their right 


of holding a market on any part of faid premiſes 'called 


the Round Woolſtaple, and which they infiſt was all that 


was included in purchaſe of the commiſſioners. 


That the reſolution'of the commiſſioners of the 23d of 
January 1739 was only, that they would purchaſe the pre- 
miſes mentioned in the precept to the bailiff of Weſtmin- 


ſter; and that the market-houſe and other buildings 


ſhould be pulled down, and the ground employed in wi- 
* dening the paſſages, &c. to and from the intended bridge. g 
Tlhhat the precept to the bailiff for ſummoning a jury re- 
eites the reſolution of the commiſſioners to purchaſe all 
that market · houſe ſituate in the Round Woolſtaple in 
Weſtminſter, called Weſtminſter- market, with the rights, 
privileges, profits, commodities, advantages, and appur- 
tenances thereto belonging, and all the ground and ſoil 
thereto belonging, with all houſes, edifices, and buildings : 
then ſtanding and thereon built, or reputed as parcel or 
member thereof; and that the houſes ſhould be pulled 2 
N down, and n een N ee W widen Te! Palſages! to 
the bridge. 75 2 WY e „ 
That the inquiſition of the jury auch e that they 1 
were charged to inquire of the matter in precept ment ion- 
ed; and ſays, they had inquired into the value of the pre- 
| mifes i in the ſaid precept particularly mentioned, contain- _ 
ed, and deſcribed, and had viewed ſame, and inquired 
5 what eſtate and intereſt John Read, ſurviving leſſee of tile 
premiſes, privileges, and appurtenances in the ſaid pre- 
0 = mentioned, had or claimed therein, and awarded to 
5 him 1 20 5 as a * for all 28 eſtate 1 in- : 


5 * 85 4 8 ng 97 Fr) 4 "if 5 


| fourteen on paying a year's gebenen 
obs premiſes which formerly have brought in ſometimes 
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fereſt he had or claimed in the ſaid premiſes in ſaid pre» 
x. ew mentioned And the adjudlication of the commiſſion- 
rs of 13th of February recites and refers to the inquiſi- 
diti—ton and precept, and mentions the thing judged fit to be 


— 


_ tioned for the purpoſes aforeſaid. P0000. 
= Phat from the aforcſaid reſolution, and the precept for 
ſummoning the jury, the requiſition, and the adjudication 
pf the commiſſioners, nothing appears, that the office or 

franchiſe of keeper of the market was thought neceſſary or 


purchaſed to be the premiſes in the precept annexed, men- 


i intended to be purchaſed, or under the cognizance of the 
jury ſummoned by ſuch precept as aforeſaid, and which 


+ Precept the ſubſequent proceedings, the inquifitions, and 
 _ _ adjudications, muſt purſue, and cannot enlarge; but, on 
the contrary, it appears, that the things to be purchaſed 

were the market-houſe, and other houſes and ground, and 

the ſoil. was to be employed for the purpoſes of the act, 

_ wiz. the widening the paſſages to the intended bridge. 


In point of law it is apprehended it may be further ob- 


lected, as to the conveyance in fee required from the dean 
dA nd chapter of the office of keeper of the market, that 
- faid office is now out of them by their grant or leaſe there- 
of for forty years {till ſubfiſting ; and that they have not 
6 any reverſion, in that it is an office-in-the' power of the 
A dean and chapter to grant or not, but not to exerciſe them · 
ſelves; and is like the office of butler or ſteward, which 
_—_— they may. grant to any perſons when and as they think 
fit, and at what time to commence ;; or like the office of 
a regiſter of a-biſhop;- is in the biſhop to grant; but in 
chis or the former caſe there is no reverſion of the reſpec- 
tive offices in the dean and chapter or biſhop. It may 
which had no exiſtence before the grant, nor will after, 
5 without a new grant. It is apprehended, that in all caſes 
where a particular juriſdiction is veſted in any perſons, 
and there lies no writ of error or appeal if they exceed 
their juriſdiction, the matter is examinable at law on an 


doe alſo likened to a grant of a rent de nova to one for life, 
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">. - Court was ve e, in debt and covenant, where both 
+  _ Parties were of the Houſhold; and in treſpaſs,, where one 
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deo ol the Houſhold, | They held a plea in affiump/it on 


jr” oY * os on the caſe. This was coram non j adi 
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i A 8 th II. 23. 2 
judge. low. wines to be ſtron waters; this is an excels 
of juriſdiQiqn, . and void. SAT Viſitor if he execeds his 

juriſdiction, action lies (as it is 475. $o. Cro. Car. 394. 

juſt ices of peace, under colour 1 55 cap. 2. tax the 
patiſn of §. to the relief of the —_ of D. This is an 
| excels of juriſdiQion, and. void. 4. Mod. 347. 

If the; commiſſioners adjudge 4 man to be a bankrupt 
who is not, the. matter is examinable at nm} 
Ca L. G. J. Holt“ 7 fol. 322. Lands ſold by the 
3 . under the act of reſum ion as forfeited, 1 5 65 
the ſame were not forfeited by t 9 ; in 1688, were 
recovered in ejectment by the ptoprietor, notwithſtand- 
X ing the commiſſioners adjudication to the contra. 
The dean and chapters and John Read their leffee, are 
: gt ara that as the acts of parliament from which the com- 
miſſioners derive, their authority to purchaſe, ſpeak only 
of houſes and Ae to be employed for the purpoſes in 
the acts, vis. wi dening the path ges, which cannot be the 
_ caſe of franchiſe or. liberty of a 1 that ſuch franchiſe 
is not within any. of the ſaid acts: and if ſo, they would 
avoid transferring their reſpective rights of holding a mar- 
7 ket, or farther, otherwiſe than in the Round Woolftaple 3 
for that by that means, tho it would noways anſwer the 
endds of the acts of parliament; yet the commiſſioners may 
; poſſibly hold a market in the Woolſtaple, and thereby the 
grantees of the dean and chapter will be reſtrained from 
2 1 a market i in any other' part of Weſtminfter, i in re- 
gard two markets cannot be held * virtue of and under 

Ade fame prefeription or charter. 

Upon the whole, Whether the nate * build- Were 
ing Weſtminſter bridge are ſufficiently. impowered by any | 
bor all the acts of parliament before- mentioned to purchaſe, | £ 

"he e of keeper and ſweeper of the market, which is a 
g ee eee and an incorporeal inheritanceꝰ s 

[hether the diſability of the dean and chapter under | 
1 7 N ſtatute of 13 Eliz, is ſufficiently removed 
0 - 'by the enabling clauſes in t 5 bridge acts, ſo as that they 
5 may well convey the faid franchiſe in fee? and if fo, Whe- 
| {ther the terms of the precepts iſſued for returning the ju» 
tries muſt not be purſued, and be the rule for the inquiſitian 
8 by them taken, and the adjudication of the commiſſioners = ES 
Y ſubſequent thereto, eſpecially in this caſe, where the jury „ 
refer to the contents of the precept, as the matter they 
were — Wü n. 8 the inſerting in che | * _w 
Re: Sr EY, Ke 3 * 2 | * 3 oY 
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"id inder in the — is wattantable; « or will avail the 
e ? and, Whether ſaid office of keeper of the 
market, under all the circumſtances of this caſe, can or 
_ ought to be confidered as what was to be valued by the 
Jury, and conveyed to the commiſſioners ? and, Whether 
the laid dean and chapter and their leſſee, notwithſtand- 
= the apparent undervaluation by the jury of their re- 
N intereſt, ate compellable to convey ſaid office to 
e commiſſioners i in expreſs terms, as they require by the 
conveyances they have tendered? and if not, By and in 
what court and means may mr. John Read, the truſtee for 
the ercditors of John Ward, be relieved, ſo as to eſtabliſh 
| his right to the ſaid office of keeper and ſweeper of the 
market in any part of Weſtminſter other than the Round 
. Purchaſed by the commiſſioners, the dean 
and chapter being willing to renew their grant of that 
office to the faid mr. Read, if the fame ſhall * to 
bare been purchaſed by't the commiſſioners ? pa 8 


11 e 


"WM "UPON conſideration a the re as of partment, 


and. what has been done by the commiſſioners and jury, I 
mai 'of opinion, the commiſfioners have A. power to. pur- 
cChaſe, and the dean and chapter a power to ſell, and the 
Jury to aſſeſs damages for the houſes and foil an which this 
market ſtood, di iſcharged from any Fight in in the dean and 
- chapter, or their leſſee, to hold a market, and from the office ” 
. of hreper and ſweeper of the market upon the ground; this 
diſcharge being incident to the power of ſelling and buy- 
ing, and neceſſary! to attain the end of the acts. But con- 
— the penning of the acts themſelves, and the nature 
ol the market and office, which is but one, and not con- 
"fined in its original grant from the crown to any particular 
ſpot of ground, I am of opinion, this market and office 
— > . cannot, be fold or Aliened by virtue of theſe: acts to the 
5 * commiſſioners or their appointee, % 4s io veſt in them tbe l 
right to bold a mar ſet or ſuch an office there. In ſome re- 
ſpects the j Jury may be ſaid to have a right to value them, 
. "7% "% x even by virtue of the precept which purſues the act; that | 
ol 3 4 e rs as is A Ia 10 ** Wa a by.che ; 
RE©RT..2 Ao. 5 dean 


7 Hy a 3 2 
- * « 
- 4 bh — 4 * : | 5 : be 
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A F eater *— taking n toi, 
without which the market and offce cannot be thfoyet” 
there. z but they have no right to ſet a, value upon the whole © 
franchiſe, which-may be exereiſeti in oher parts of Weſt⸗ 
minſter: nor couk ir be ſevered, and made two aner e 
franchiſes, on on for à marker i in the 'Woolftaple, and ano. 
ther. AGE gre of Weſtminſter... The conſequence is, 
that the dean and chapter and mr. Read are not, as 1 
eoneeive, obliged to execute a coν,ꝗjLauce of the marker YM 
fice,. or cither of them, in expreſs terms, to the commil- WR 
foners; or Ms: Wbite their trullee; or de more than is 5 3 

neceſſary tv-extingmifh their. rights. mn bol a market, or en- N 
efcife the Mee upon the ground 16 be conveyed, as I thin n. 
thing already done ca a) x tals at He dean and chapter's right” 
grant the office of keeper in any other 

and thereſate they may; exceate'that power with-. 
ont ener dene comms or any claiming. 
uiider them. 1 fo Hot fee any octaſfon* for the dean” and 
chapter, or their lellee, to apply to any. court for eſtabliſh- 


ing that right, but only to refuſe t0/exceute-the convey-, 1 

ance tendered; leaving the commiſfioners to take heir ET 

remedy to wad as 22 * law. e —_— 
BP b. ee b ren f 
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| fs "OY of ry Henry Vins chapet; Babe Cant * 
what reaſons the dean and the collegiate church of State of tus 
Peter's, Weſtminſter, look upor that chapel, and che CEE; RK 9 
grount it ſtands upon, to be their property >= erofWeſlmin® - 

At the caſt end of the abbey-church, and adjoini ng ſter to vi Viſas" 4M 


hereunto, Re the land, and within the elofe and: angle 
Vox. * n FRE precinẽt nr. mr. 7 | 
„ „ S roN EH Opt- © 
be 0 e ee rnd chapter? and, Whetheny 

date land chamberlain or 


oard of works have any right to take to their own uſe an 
folding « or ornaments put up. there on any S — ae evſigns 11 
other trop v — 5 


Hinge” . 


Ks 
* 


biſhop Thitib a the firſt and laſt biſhop ay 
who held it a 

changed it into a cathedral church, Philip and Mary into 
TRE © — Fins monaſtery, and queen Elizabeth into a collegi- 
ate church, without any of them ſeparating or reſerving. 


king Henry the VIlth's chapel to the crown, nay, with- 


_ precin@ of: that en r was From, very 8 | 


times a chapel dedicated to the bleſſed virgin, and for that 
reaſon called Our Lady's Chapel: for, befides the faint 
to whoſe honour the 2 or conventual church was 


built (which here was St. Peter), it was the ancient cuſ- 
tom to exc ſeveral mall chapels about the high altar to 


the memory of ſome of the apoſtles ; and at the caſt end 
of all a large one dedicated to the Virgin Mary, in which 


manner moſt of the cathedral and conventuat churehes 
throughout this kingdom have been built, and continue 
to this day in the ſame form. - 


When king Henry the VIlth firlt beg 


ſome manner; but this king's deſign being to erect a more 


_ magnificent fabric, and ſuch as by its finery and embel.- 
limments ſhould be a laſting honour to himfelf and his de- 
 ſcendants, whoſe buryinge pl 
he intended it ſhould be, 
manner we behold, hut failed of the end he aimed at: for 
after all his expence in building, ang, agreements with 
the abbot and convent for the ſervices to be performed 
therein; after his injunctions to his'executors to ſee. his 
will and pleaſure duly executed, his own ſon and immedi- 


he formed and ſiniſhed it in the 


ate ſucceſſor defeated the whole, and gave away this 
chapel, which came into his hands by the dr/olution of 
the monaſteries, - to a new ecclefiaſtical body corporate 
of his own creating, without any reſervation for or men- 


tion made of the purpoſes of his father's will, and was bu- 
_ Tried himſelf at Windſor. | 


And as king Henry the Vun converted this abbey- 
church into a cathedral and epiſcopal ſec, and put therein 
eſtminſter, 


ut ten years; as king ae the Vith 


ont ſubjecting it to any uſe, truſt, or purpoſe whatſoever, 
- other than that of the body they were founding ; the 
a : -, crown, if it now has any property therein, muſt have ac- 
11 5 quired it fince that time: but how any ſuch thing could 
_ 4 be TIN it 1s difficult to — the 8 


7 n that ſorprifing 

and exquiſite ſtructure, which he did in the year of our 
Lord 1502, and in the 18th of his reign, the Lady's Chapel 
neither wanted rebuilding nor repairing, it having not 
many years before been newebuilt, and in a very hand- 


ace (cxclufive of all others) 


a certain ſum for the very | 
But it is time to have done with gonjectural pleas and 
preſumptive evidences about the right and title to this 


1 


ſurrendering, and the minority which the church is un- 


What contributes not à little to the opinion of this 


chapel's belonging to the crown, is the frequent inter- 


courſe there is between the lord chamberlain and the dean 


of Weſtminſter; for though the foundreſs made no reſer- 
vation of it, in any manner, for the uſe of the crown, yet 


| the church of Weſtminſter, in regard to the many noble 


* 


and royal graves in that place, have ſo- far ſeparated and 


diſtinguiſhed" it, that the dean never permits any perſon 


to be buried there, that might be matter of offence to the 


prince upon the throne; and that he may be ſure of mak - 
ing no miſtakes herein, and of avoiding the quarrels lie 
muſt probably have with many perſons and families, 
ſnould he take upon himſelf to judge who are or who are 
not of ſufficient quality to be interred there, he makes it 
a general rule, though merely a diſeretionary one, to 
oblige the parties who apply to him, to get as they can the 
royal aſſent; for the dean neither applies himſelf, nor 
ſends any of his officers to the lord chamberlain, nor is at 
an) expenee or trouble about itt. 


; 4 : 


The like may be ſaid of his late majeſty's apptopriating © 


this'chapel-for the performance of the ceremonies of the 


Order of the Bath, and of his preſent majeſty's having 
made under the area of it a ſet of new vaults for the burial 


of himſelf and family, and given the firſt place therein to 


the late queen Caroline; for ſurely theſe tranſaQions may 


be accounted for without any impeachment of the church's 
right, as being done with) conſent; the dean having in 


lord chamberlain, and conſented thereuntoo 


both caſes been informed of their majeſties pleaſure by the | 


Had the church of Weſtminſter nothing to plead for 

the right of this chapel, and the ſoil it ſtands upon, but 
their poſſeſſion of it, it would be no weak preſumption in 
their favour, that the royal family and the king himſelf. 


pay all the funeral fees that others do, even that article of 
ground that they are laid in. 


chapel, and to the property thereof; which, how favour- 


able ſoever to either fide of the'queſtion, when ſtanding 
alone and by themſelves, vaniſh immediately, and become 
of no weight, when confronted with, or oppoſed by o—_— | 


W 
"Wie 


a&ts of the "14th of Elizabeth, and of the 1ſt of king 
James the Iſt, having diſabled eccleſiaſtical bodies from 


1 


js 


TL 
© 


| _ _tionable fats, by apparent 
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title-deeds,: and authentic con. 
veyances, ſuch! as was that abſolute and unimpe ched 
gran under the brood el and charter of her maj 
queen Elizabeth, bearing date the 21ſt of May, in the ſa- 


cond; yar of her reign, the original inſtrument uhereof 


| ſubſtance of that part of it which relates to the matter in 


That the faid. queen being hy an ad of parliament, 


held in the firſt year of her reign: poſſeſſed of and ſeiſed in 


fee, and in right of her crown, of all thoſe. mpnaſteries 
and religious; houſes which had been revived er founded 


ſeites and their endowments 3 and conſidering how. $4 and 
minſter (herein the tomb of her moſt dear lord, the 


wileſt and greateſt prince of the age he lived in, king 


Henry the VIkh, together with the monuments. of other 


prinees her progenitors were depoſited), would be found 
a collegate church, conſiſting of a dean and twelve pre- 
bendaries, all preſbyters, and to be employed there, in the 
ſervice of God for ever; ſhe had determined to ereate, 
| erect, and found the ſame into ſueh a collegiate-church ; 
and then naming and. appointing the firſt dean and 


twelxe prebendaries, and making them a body corporate, 


and to have a perpetual ſueceſſion, ſhe gaye and granted 


to them, for herſelf, her heirs and ſuceeſſors, of her ſpecial 


grace, certain knowledge and mere motion, all that 


church and monaſtery of St. Peter's, Weſtminſter, lately 
diſſolved, and the whole ſcite, circuit and preeinct there - 


of; all privileges and liberties, and free cuſtoms of the 


late diſſolved monaſiery ; the whole chureb, and all the 


chapels ; together with the leads, bells, cloiſters and refec- 
tories, bakehouſes and brewhouſes, granaries, and ever 


_ thirig elſe. that was, or was reputed to be within the cloſe 
and precin& of the late diſſolved monaſtery. From the 
words and tenor of this donation and grant it is; manifeſt, 


that queen Elizabeth was aware of king Henry the VIIch's 


© chapel being on the ſcite, and within the cloſe and pte · 
_ cinQs of the late diſſolved monaſtery; nay, that ſhe choſe 


to found her collegiate church there, becauſe it was ſo; 


| that ſhe granted the ſaid; chapel not only by implication, 


as it would have been oatried by the laſt words of the 


dlauſe, but choſe to grant, in clear and expreſs terms, 


wake © 
. N 
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s . F 
* 7's - pa hs . 


It 


DAN ANI CHAPTER. EE. 


"+ 10 % obſervable, that whatever ofeitne * 6 and 
collegiate church have upon. the foot of right and property, 
when, any of the great ſolemnities are performed within 
5 church, they are equally intitled to the ſame when 

ſuch or the like ceremonies are performed in king 
Muty the VIIth's chapel, they being as free and abſolute = 
ape of the one as of the other, and being poſſeſſed of 
_ the ſams manner, and hy one and the ſame ohar- 


oh of foundation 
he dean and chapter of Weſtminſter have had fre- 


quent diſputes, ſometimes withthe lord chamberlain,ſome- 
mes with the board of works, concerning the ſaid chapel, 
they repe pleading that the ſaid chapel belongs to 
the crown, s not to the dean and chapter. And when, Eo 
upon ſolemn occaſions, either ſcaffolding has been made. 
and erected either in the collegiate church or in the ſaid 4 
chapel; or the ſaid: church or ane bas been hung with 
mourning, or other ornaments have been fixed there 
proper for ſuch ſolemn occaſions (not being enſigns or 
trophies of honour), they have been claimed by the ſaid 
lord chamberlain or his o ders, or the faid boardof works 
as their fees and perquiſites. 

Whether therefore the ſaid chanel: of king A the Quere, 
VIkh is not the freehold and inheritance of the 4 * 


and chapter > 
Whether the ſaid lord big chamberiain or 


ial works, or either of them, have any right or colour of pre- 


nat tence to take to their omn uſe any ſcaffolding put up in 1 
ly the ſaid church or chapel upon any oecaſion, or other or- = 
e- naments or things whatſoever placed in the faid church ...—- 


he upon any ſolemn occafion ? and, Whether the fame, 5 | 
tbe being ſo placed or fixed, do not as a tacit gift belong to 

e: the ſaid dean, except arms, enſigns armorial, and other 
r trophies and atchjevements "| nb 4 ee in 

r and memory. of REN cad 


. ; Tri is moſt exceedingly clear by the . chat the nk Anker. 

. irſelf i is granted to the dean and chapter ; and as nothing 3 
ſe is reſerved to the crown, any honourable condeſcenſions 

ʒmnmade at any time to the crown, or my lord chamberlain, I 

ly | ſhould humbly apprehend, would create no right either to 

af the crown, or the lord chamberlain, 1 claims under or 


5 Nw — crown. I 
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Y 2 —— or Hanging the chapel in mourning, or other 
"+ + decorations proper for the occaſions, 1 e think, = SY 
will belong to the dean and chapter. ena A Ge : 
-: $ee 34: Hen. 6. 10. 3. The abbot of St. 15 of Von 5 
- ſucs a warrant of treſpaſs againſt John, parſon of the church! 
of D. of zol. taken and carried away. Choke pleads inf 
bar, that there is a chapel of Qur Lady i in the city of York 
within the: pariſh of the defendant, in which chapel is an 1 
image of Our Lady, to which people uſed to offer gold and E 
filver, and that the ſaid 30l. was offered there, which he 
took, as vas lawfuf.—-Nedham. There is a chapel of Our I 5, 
Lady at B. in the county of Vork, within which i is an the 
image of Our Lady, to which people have uſed to offer, 
and that the ſaid money. was offered there, and that the 8 
abbot a at all times had the offerings, which the defendant Iſl - - 
took. And in this caſc Moyle ſaid, that if any takes my | 
h goods or monies, and offers them to any image, in this 
I caſe Tam barred againſt him, as of goods ſold and tblled in C 
à fair or market, which is agreed by lord Coke i in Dr. Kobe 
Leyficld's Caſe, 91. 2. And though probably ſince the I 3 
Reformation, in this particular inſtance: of. an offering to 
an image, that caſe would not be law now, as being part 
of a ſuperſtitious worſhip now aboliſhed by law 5 vet in 
other. inſtances, not ſuperſtitious, the erecting of ſcaf- 
folds, or lining a church with mourning upon any ſolemn 
booecaſion, may be in law atacit gift of thoſe things to the 
5 owners of the church; and, as my lord chief juſtice Holt 


5 ſays, Salk. 18. new things may be governed by old laws, | 5 

12. When they fall within the reaſon of. thoſe OO» which oy 

| el N e o i laws at t firſt. 3 
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e elder died in the | a hi wie buried 96k June, | 
, your 1 ſuc three ſons. f 1 4 7 . — 
5 VV b 5 — 
5 . aL CO OTTEE D *. 0 
Job, whodied in his Robert, This was buried” George, abies meter 4 nor 
cher 6 2d Auguſt, 1915, left Thomas's will, was living, and 
oper.” two fons, T and buried in Augult, other dangh= 2 
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HOMAS FRENCH F e iy * ſeiſed ! in * of _Y May, 
"| a meſſuage or tenement, cloſes, and two yard-land, 170. Y 
in Southnewton, and alſo of one other yard-land there, "9 Carr, FR, x0 4 
which he bought of William Key, demiſed ſaid meſſuage Viſed wk... ; 3 1 
of tenement, cloſes, and two yard- land to Matthias Unite will, atteted 
and William Ellis (truſtees) upon the marriage of William 22 two witneſ⸗ 
Mayo and Mary his wife, their executors, adminiſtrators, 8 
and affigns (by way of mortgage) for 5 Na for ſecur- certain 2 
vet the Lo ern of oy 3 intereſt. - . 


3 r · ſe US 
TN 8 * 7 «2 be 


* „ 


725 1 n 4 I * er eight years: dens it to blo ne- 9 
J. -phew, and tra manteraped po 's Orix to, emer cg the ſon's adverſe poſſeſſion, ; 3 
| and dying ſeiſed, tolled the entry of the heir? and, Whether a perſon who had contract. 
ed for purchaſe, and accepted a conveyance of the premiſes from the nephew, was com- 
pellable to complete his agreement by the payment of the purchaſe· money ? Co. Lt 
327. The heir at law of the firſt ch having filed his bill in equity to diſcover the de- 
| _ viſce's title, and prevailed upon the tenant to attorn, after Mr, Wirzszauan had givews 
EE | kis Firſt Bani Mr. WitBranan's Fun rz OPINION, Whether the WI 
F. e e 
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. Gi Fed 170. By 8 ee 1 the nnn | 
5 mentioned, and that William Ellis was dead, and that 
the ſaid Thames French the elder, by bond dated 21ſt Fe. 
bruary, 1703, became bound unto the ſaid Matthias Unite 
in 200l. conditioned for the payment of 102l. 10s. on the 
21ſt Auguſt then next; and that the ſaid Thomas F rench, 
| by deed-poll dated 1& April, 1704, did covenant with 
aid Unite, that the ſaid meſſuage, cloſes, and two yard- 
1 land, ſhould ſtand as a ſecurity for the ſaid 100l. due on 
hond and intereſt; as well: as for the ſaid ſum of 2001. due 
Wy ef 5d and the intereſt thereof) the ſaid Matthias 
Ng (a £onſent of Thomas French, Mayo, and wife) 
and the ſaid Thomas French the drr and Job 
3 ee the ſaid Thomas) ratified the fame pre- 
| miſes, to hold 1 William 9 5 his exe „ admini- | 
"big 5 _-.-. ſtrators, and afigns, for reſidue of ſaid term of 500 JEars, | 
ſiohſect to be void on payment tot 8 and inteceſt, ag s 
= therein mentioned. 
= ve an. 1711. The ſaid i clhntariagt in his life- 
=—_ time made 2 very ample proviſion for his eldeſt ſon and 
heir, by ſettling a freehold eſtate of the value of 7ool. or 
 $ool. upon him at his marriage; and having Tikewiſe, in 
_ ſome meaſure, provided for all his children (except his 
third fon George); and being himſelf (as it is generally 
reported) greatly indebted (upon fimple'contraQ),and: _ 
ing but a very inconſiderable perſonal eftate ; by will; 
do his wife one moiety of the yard-land which he 5 5 
of William Key, one rom in bis ſaid meſſuage called the 
=_— parlour, and a moiety of the orchard called 265 kitchen 
= _ _ . orchard, for We 6 ;—alter her deceaſe to return and remain 
de the uſc and behgof of his executor, and to his heirs and 
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—_ 95 TH afhgns for ever. 1299 40 in caſc ſhe ſhould not like to live 
with his (onthecxccutor, then he to pay her Sl A-JEar := 
=_ 5 his Re Alice zcl.—and gives his fon rn 
Prench all his 8 eee and all be 
59 9 n, and all his two yard: lands and a half, to him, — 5 
„ ad affigns for ever on his wife, and upon condition and 
i proviſo paying all teſtator's debts, and diſcharging and 
PAYING ing the Icgacies therein-before bequeathed: and ap- 
= his ſald ſon r -exccutor ;' Who proved the 
une, and paid teſtator's debts and ſegacies the parti- 
den of which debts at preſent are nat known; nor is 
there reaſon to believe there were any upon ſpecialty. 
N. B. 8 wilt of ig ee Heben the TR Was 
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: Fave aligned (by indorſement on the laſt mention- 


by virtue of ſaid will, entered, and poſſeſſed himſelf of ſaid 
meſſunge, land, and premiſes, and continued in the quiet 
and peaceable poſleſtion thereof 'for twenty eight years 
| until the time of his death, which happened (as above- 
mentioned) ſome time in Auguſt 1747 3 and no elaim was \ 
der made to ſaid premiſes in all that time, though 
Thomas, who was the eldeſt ſon of Robert, the ſecond 
ſon of the teſtator Thomas, and heir at lang was for the 
ſpace of eight years of that time, and e ee 2 8 
| io” age of twenty-one 


. — no aſſignment of the mortgage. 
ue 


8x 


Taylor, Simon Archer, e ee 20 Sepe271. 
Palmer, and h Holbech (executors of ſaid William 


ohh premiſes therein mentioned eee 


| Taylor r of ſaid William Taylor deceaſed), her 4 

executors, paar th a0 e ks for 75 ae | 3 
ſaid term of 500 = 
--Dhomas French the chr ding; in; as vow? 1719 (as 1550. 


above mentioned): upon whoſe death George, the deviſer, 


Fears. 
OR paid off the 300l. and tock a receipe for the mo- 70 Feb. 2 


ſaid George French (by the atliftance of mr. As 13th Julyr746 
12958, an attorney) borrowed of one William Griffin 


5 5 and 3 the ſaid ſum »by indenture of that 
Be gate, demiſed the ſaid yard-land (which his father Thomas 
French bought of ware ae to the ſaid RI N 
Nn, his executors, &c Way mortgage, for 500 years. 
is chis deed-(Goos Rl rap 
Thomas, and ſo mr. 


is called the ſon and heir of 
apprehended him to be; 


which made him leſs curious in enquiring into the exe- „ 
cution of ſaid will, the probate whereof was depoſited in 1 
the ſaid mortgage s hands, and there remained till after 1 
the eſtate was contracted for by mr. Hawtin, as herein= 


aſter mentioned; nor was any defect therein known, or 
in the leaſt ſuſpected by the claimant under eee will, 
5 til aſter the contract made. 
Scorge French, by his will, in ariting: 
; "ina atteſted, deviſed to bis loving kinſman Robert French, 


duly executed 4b vr, 10. 
don of his brother Robert French, unto him, his beirs 2 


and aſſigns, for ever, all his meſſuage, tenement, or farm- - 1 

houſe, with the two: cloſes and three ener we 5 
their appurtenances therets belonging, in Bouthnewton = 1 
(being the ſame premiſes: deviſed-as * by the avj,] -K 
dil of Thomas French the cler), ſubjec to the pahment. hl 


. wins: i ORE In mentioned to the amount of 
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3 . * Abs liaben edu. Fe 
1 nd by bis Gid will charges his debts on his perſonal bf 
_ eſtate in theſe words: I will, that all my debts and fu- pi 


0 neral expences be paid and diſcharged abet Ro 
But his legacies are charged only on his eſtate; for on 
3 3 given his meſſuage, &c. ſubject to the payment of an 
1 the ſeveral legacies, &c. he afterwards ſpecifies: theſe le- Ja 
gSacies, and directs them “to be paid within two years A 

«© after my deceaſc, out of my meſſuage, tenement, or co 

«© farm-houſe, two. cloſes, and three eee a and all to 

ec other my real-eſtate, hatſoever and whereſoever, I do vi 

4 hereby charge with the payment of the above-mention- Fri 

i ed legacies by me in this my will given and es. | an 

e accordinglys and died in Auguſt 1747, as above: men- lie 

tioned; upon whoſe death, ſaid: PLA the ee en. W. 
5 tered, and became ſciſed of ſaid premiſes. / oo: WB” 
roth May, Said Robert French, deviſee under . e F Wehe "= 
4749. ite in condition of 25l. in hand paid, ne 6001.:to be ar 
paid as therein mentioned, by articles covdenanted with hr 
mr. Hawtin, That he the ſaid obert French and Ann his WW er 
_ ,, wife, and all other perſons claiming or to claim any eſtate je 

e et intereſt therein, would grant, convey, ' and make a ta 
gd and perfect aſſurance and eſtate in fee · ſimple of and w 
in the eſtate, of the title to which the above is an abſtract, ir 

-unto the ſaid mr. Hawtin and his heirs, free from all man- tr 

ner of incumbrances whatſoever Hand at the ſame time a 


French gave all the writings in his power to mr: Councer, WM &< 
5 the purchaſer's attorney, and told him he doubted not the ir 
title was very good and employed mr. Appletree (who he "of 


knew muſt be concerned for the / mortgagee, Griffin): to ir 

be preſent with him at the time when the ſaid articles were "a! 
ſigned and executed (but not otherwiſe nor before) as his tt 
attorney. At the ſigning thereof, Appletree might ſay, le 

and French corroborate it, that the title was good, and p 

: that he had a client who had a mortgage on it; and might ©o 


mention, that George was the heir at law to Thomas p 
bbhbut this laſt neither by the direction, nor in the preſence, e 
= nor with the knowledge of Robert French): and indeed At 
Appletree ſo thought him to be 3 but was foon afterwards "ood 
otherwiſe informed, and ſcenied from that time to have 2 
been under too much concern for his client Griffin. to dii- "2M 
cover it to the purchaſer's attorney, or any thing elſe that IM 
= would impeachor bring the title in queſtion.—French 5 
mays (but his own word is all the proof), that he (French) 1 
—_ told * that his 3 3 eldeſt ſon of Thomas WM t 
K 5 1 Ef 
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French, and that he himſelf had an elder brother, who had 
 Jeft a ſon, as the facts really were. —Councer, however, 
proceeded in the title, and never aſked a fingle queſtion of 
Robert French but he had a true anſwer to it, nor of any 
one elſe, till aſter a fine was levied from Robert F {cog 
and his wife to mr. Hawtin (which was of Trinity Term 
laſt.) Some time afterwards, indeed, Councer, who knew 
Appletree was attorney for Griffin, applied to him for a 
copy of the will of Thomas French, and for the mortgage : 
| the 


to Griffin; but before they were ſent, the probate o 


will came aceidentally to the fight of one Thomas French's 
friends, who appriſed him of the defect in the execution; 


and French told Appletree thereof, who ſeemed to make 


light of it, and to think the title was well enough, not- 


| _ withſtanding, as he imagined, the poſſeſſion of George 


was circumſtanced otherwiſe than it turns out. However, 


it was agreed between French and Appletree to ſend only 


an abſtraQ of the will, and to ſay nothing about the defect, 
but to leave the purchaſer's attorney to find it out, or to 
"enquire into the execution if he thought proper.—No ob- 
jection to this abſtract (which mr. Councer could not miſ- 
take for a complete copy, for no witneſſes? names at all 


Voere ſet to it) being made, Councer engroſſed the writ- 


ings. An aſſignment of both mortgages to mr, Hawtin's 
truſtee, and an abſolute conveyance of the fee to Hawtin 
and his heirs, were executed before Appletree would pro- 
due either the probate of the will or mortgage. But here= 


in if he acted with unjuſtifiable caution, it was on behalf 
of his client Griffin only 4 for, as mr. Hawtin, began pay- 


ing the purchaſe- money by diſcharging the ſum of 1101. 
and 20l. 4s. for intereſt due upon the mortgage of Apple- 


tree's client, it was no ſooner pocketed, than Appletree, 


leaving his client French, to ſhift for himſelf, threw up the 
_ probate of the will; and Councer taking it immediately, 


obſerved the defect, and ſtopped his client Hawtin from 
paying any more money, but put all the writings ſo exe- - 
cuted into his cuſtody. It then came out for the firſt time 
(as Councer ſays), that George was not heir at law to 
Thomas French. However it was, it is not to be ſuppoſed 
à voluntary concealment of that point could be intended, 


as it could never have ſucceeded if the leaſt care was taken, 


ſeeing the purchaſer lived all his life-time where the 
eſtate lay, and where Thomas French and all his ſons 


lived and died, and was no ſtranger in the family; and | 


he attorney Councer lived but a mile from that town; and 5 


du 


his father had" 


he ſued 2 1 Piece And * 0 oy pay 5 mity 


| of old Thomas French's, as is generally A pay 5 


N. B. By the articles, Hawtin was to enter upon the 
8 


| ellate from May-day laſt ; and there is in the articles 


21 of sol. on each party falling in performance. ; 
Note, Robert, the preſent heit at Naw, as fon and heir 
"of Thomas, eldeſt ſon of Robert, the ſecond” ſon of 

"Thomas. the elder, is now of about the age « of e £ightecn 

Fear 8. DAY 


| Whether George ge, the deviſee of a Thomas, was not 

| 2  diffciſor within the ſtatute of 32 Henry Vitt. ©, 3 
and by length of time in poſſeffion, and dying ſcifed of a5 

| aid 1 973 and. premiſes (without any . or claim by | 
the beir), a deſcent is not caft, and The entry of the heir 


5 . tolled or taken away ? and the deyiſe thereof b. 


A 


c to Robert in fee good 904 and, Whether Robert, the 
b 


of George, can alone make à good title to Hawtin, 


| * e W to Wel ſaid ankles I 5 e 
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t A,. not wi will of Thomas, for 
want of due atteſtation, it deſcended upon Thomas, the 


1 
£4. D 


| "fon of Robert, which Thomas was the heit at law of the 


-teſtator ; but George entering upon the death of Thomas, 
inſtead of the heir at law, became an abator, but not, 1 
"think, 4 dlſſeiſor within the act of 32 H. 8. c. 33. for 
"as Thomas, the ſon of Robert, never entered, he could 
not be diſſeiſed; and therefore this was not a diſſeiſin; ſo 
that the entry of the heir of Nobert is not taken away by 


any Deſcent caſt, But as Thomas the ſon of Robert ac- 


quieſced from the year. 1719, when Thomas the teſtator. 


died, till the year 1733, when he died, and as the devi- 


"fee, George, continued in the poſſeſſion till 1747 when he 


died, and Robert his deviſce has been in poſſeſſion ever 
ſince; ſo that it is now thirty: one years fince the title of 
Robert, the heir at law, commenced, and he and his heir 


have been out of poſſeſſion fo long; and the ſtatute of 


” Umitations dn * . therefore think, 


. N "that 


it a ſanction.—N. B. I mean 


is. bench of n hoe Lt) age Be. 


wa Robert: the ſon, of rent cannes, nan gscarer be 


K > 


eee "ig any 28 to e ada but that "ſl _ 
recover ; for it is certain, that. the title: of George muſt. be: 
by wrong, and nothing but the length of poſſeſſion gives 
he may recover any of the 
lands not in the martgages. "A ER were, wx _ but 
not thoſe in mortgage. 6 V 


P 1 due 1 N 


ed fo far as to take an abſofute conveyance of the ſaid 


premiſes (by fine and deed actually prepared by Ha wtin's 
attorney, and exeęuted in his preſence and by his direc- 


gps), under the. enum ances above-mentioned, will not. 
be obliged to abide LES conveyance of the, eſtate, and 
pay the remainder "6 purchaſe-money, and rely on 


the eeveriants; in abe ese or relief or, Will Robert 


Ereuck be obliged to :of a te- eonveyanes of the 
eſtate from Hawtin 7 i a, and the heir at law recovers 
polfeffion againſt Robert (which he now threatens, and 


will be endeavouring to de), whether faid Robert will not 
be entitled to receive of the heir the 300, for which the 
faid premiſes. were. mortgaged, and which was paid off by 


George as above · mentioned, althaugh the ſame mortgage 
term ſtands now "x ae 1 e the e 8 


AS 


_ A * bo 
"xs . 1 T& be. 3 ; 


; - 


i Robert has 2 cn beetle will; and bee ue 


ſelfory right of George, yet as his right ſeems to me to be 


faunded upon a tortious poſſeſſion, although mr. Hawtin, 
the purchaſer, has proceeded ſo far as to take an abſolute 


conveyance of the premiſes, dy fine and deeds prepared 
by his own attorney, and executed in his preſence, and by 
his directions, yet 1 think, that he will not be obliged to 
abide by the conveyance already made of the eſtate, and 


to pay the remainder of his purchaſe - money, and to rely 


an his covenants: in the deeds for relief: for if 2 title ap- 


| Ry Wie e the irealu8ingel.s a? 


4 


1 not, Whether ele 11 9 12538 pro. 2. EY 


| ſuck title, and by ie 'refidde bb! his ally they 


becauſe the vendor agrees to make a perfect aſſurance of a he l 
S to the purchaſer; and it is on thoſe terms only in tl 
that the confideration-money is to be paid. But in this gap 


caſe, Robert French, I think, will be obliged to accept of IM fore 
a re- conveyance of the eſtate from Hawtin, the purchaſer. the1 
If the heir at law ſhould recover by a writ of right, he can his « 


only, I think, recover ſuch part of the eſtate as was not cd | 
included in the mortgage from Thomas, if thete was any out- 
| ſuch; and before he can recover the premiſes i in mortgage, A 


which muſt be by the aid of a court of equity, he muſt, I MW mor 
think, diſcharge the ſeveral mortgages 3 for they ſeem to WM out 
have been made without any notice of the defect in the W pear 
title: and though they are now aſſigned to a truſtee for fron 
Hawtin to attend the inheritance, yet if Hawtin does not Wl tor 
proceed in the purchaſe, but ſhalÞ- res convey to Robert for! 


| Frenek; T think, that Hawztin' struſtee will RIPE: 4 cane top 


= + 88 for French till the mortgages are pi Al off. . mor 


| And Whether i in caſe ſaicl Robert ere ſaid Tg of 5 
3000l. be will de obliged to pay thereout the legatees under i Fre: 
the ſaid will of George? and, Whether as Hawtin has veſt. 
paid off the 1 10l. mortgage to Griffin (which, in caſe othe 
George's title was not good, his the'faid Griffin's mort- 
gage could not be good), faid Robert French will on re- 
--:*-- conveyance be- obliged to pay the ſame to Hawtin, or how do r 
otherwiſe ? Upon the whole, pleaſe to favour me with ty o 
your advigg, What meaſures are beſt to be purſued on part 

of Robert, Who has a very great family, has borrowed mo- 

ney on the credit of this deviſe, and is not worth a e . 
more than depends on the matters in queſtion 788 


TAS George had an intereſt i in the mortgages which was 
| indefeaſible, they being made by Thomas, the real owner 1 
of the eſtate, and paid off by George; and as George has e 
9 thought proper to charge his legatees upon theſe lands, = I 
and directed them to be paid thereout, although he might 8 
5 conceive: that he had an abſolute © fee-fimple in the land, 5 


l 
of: 


r. 
in 


DESCENT: : ( 


& abt wid * l in theſe incur bra ew. a" 
therefore might charge the eſtate with his legacies ; yet as 
he has charged them on the eſtate, and he had an intereſt 


in the eſtate by reaſon of his having diſcharged theſe mort- 
gages, which was ſufficient to raiſe theſe legacies; I there- 5 


fore think, that though the land ſhould be evicted, yet it. 


the mortgaged intereſts were not, but remained in Robert, 
his deviſee, I think that Robert, the deviſee, will be oblig- 


ed to pay all the legacies charged by the N of Sos 
out of theſe intereſts in the lands. „„ 
As to the mortgage to Griffin, as Griffin took chis - 


mortgage as purchaſer for.a valuable conſideration, with- __ 


out 999 notice of this defe& in the title which now ap- 


to re. convey to Robe 
for him, yet I think that the heir at law would be obliged 


to paß off this mortgage 25 well as the others 3 for this 
mortgage having. been made to a mortgagee without no- 
tice, if that mortgage he got into the hands of Robert 
French, : and he has” Bot the legal eſtate of the premiſes 
veſted. in him, or in a truſtee for. him, by virtue of the | 


other mortgages from: Thomas, Ithink. that then the heir. 


muſt redeem this as well as the other mortgages. But 1 
d0 not think that the heir can entitle hiniſelf to this equi- 8 0 


ty. of redemption after he has been out of poſſeſſion for 


twenty- eight years, and has never claimed the eſtate till 55 
now; but I think that Robert will be put to difficulties, in 
regard that I think he cannot compel mr. Hawtin to pro- 5 
oted in his purchaſe ; neither can he tell whether the heir 


will proceed againſt him or not; and "W that is known, 


it is om rs to adviſe how to 9 5 e 


b 8 
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inan i. Jaw 12, 17 . *.  WILBRAHAM 
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| fromm Robert: F tenol though Hamtia ond 4 obliged 
rt French, or to a truſtee poſſibly! = 


vom | 


. ff 
N . 
7 4 
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remain unpaid; 


- the tenant * to pay any rent e to Robert French, 


N — 6 3 


great doubt whether he cam entule kimſolf to this equiry 
of redemption or not; for though he could not, I think, 


habe redeemed). the mortgage, had the mortgage had 
quiet poſſeſſiom of tient eight years; yet here the mort- 
Sers wen ee and; there has deen 3 
differem caſe; and new caſeto- me." ils K. h. at 


2 1 
| Eincls "Tan, Jan. 10. . 9 8 >; ff 


e — þ dei. —— che in- | 
Frandſon and heir at aw: of. Thomas 


F een 
rene elde s bill in the of chance 
againſt Robert rench, . the d devi ce 0 George rench, 4 
wreby | rt" Fretieh miglit fet forth 
w | George French had to fad pre. 
Bu 1 bor 3 ee not in his 
ime take ſome and w ent o mortgage 
_ for 30ol. made by faid. ag rench he elder 15 5 
might actount for the rents ee ofits of ſaid premiſes 
received by fa id Ges is lfe- eme, er by faid 
Robett, his deviſee, 3 ths Aecties” and that the; rents 
_ and, profits. of ſaid premiſes. ſo. by. them received, might 
beap eee the diſcharge o faid 3ool. and intereſt ; 
and That if the ſame had not afready Veen paid, ou pay. 


f At by ſaid Robert Freneh, the infant, 
aid Robert French, dee erer | 


align ſaid mortgage for the benefit of ſaid Robert French, 
the infant; and that: ſaid Robert F rench, the infant, 


1 have the poſſeſſion of ſaid premiſes delivered to him. 


which bill fad Robert French, the deviſee of 


4 ett French, put in his anſwer g and thereby fer forth 


the ſale and conveyance thereof made by him to mr. Haw- 


 fince which ne further proceedings have been had 
* id ſuit in equity. But about half # year” ago Robert 
French, the heir at law, and his friends prevailed on the 
tenant "of the ſaid premiſes to attorn tenant to him ; and 


the 


53-4 


Ps 8 or to ſaid mr. e chough WTO: is. noc 
about 60l. due for rent; and it is rumoured that the tenant 
intends. to make off his ſtock and quit the premiſes with- | 
out paying any rent. RS O90 09 
Fe is doubted whether Robert French; the deviſee, nk : 
mr. Hawtin, or either, or which of them, may ſafely i im- 

7 any perſon to make a diſtreſs on the tenant's. effects 5 
in e or either of their, names for the rent due and in 
atrear at Michaelmas laſt, by reaſon ſaid Robert French, 
the deviſee, has conveyed his eſtate to ſaid mr. Hawtin | 
(and fo it appears by the anſwer of ſaid Robert French, 

deviſee, which it is apprehended may be made uſe of 
in evidence to ſhew the eſtate to be in mr. Hawtin, and 
thereby, on an avowry, defeat any diſtreſs to be taken 
for the ſaid rent). The preſent tenant is the ſame that © 
was in poſſeflion at the time Robert French fold and con- | 


1 17 7 to Hawtin, _ [2 

fs Therefore inthe preſent cafe, Whether Roben F rench, Gere. 

wry the deviſce, or mr. Hawtin, or cither and which of them, y 
as may ſafely impower any perfon to diſtrain the tenant's 

7 effects for the rent in arrear at Michaelmas laſt? and 

h, whether, in caſe the tenant ſhould replevy the ſame, they 
R can juſtify ſuch diſtreſs? and, Whether the tenant may 
dive in evidence upon the trial upon the avowry for the 

is rent the anſwers either of French or Hawtin, as he is a 

4 ſtranger to that ſuit ? and, Whether the plaintiff may not, 

d by leave of the court, make double avowry, one in the -— 
& WT nine of French, the 1885 and the N in the name 8 = 
ic . the vendee? „ I iris 
ht I THINK, that the 3 8 of diſtreſs + will ay Ager. 


, very precarious, and attended with great expence and „ 

7 c beylty i in ſpecial pleading. I think, that the legal title i: 

min the firſt mortgagee, unleſs he or his repreſentative has | —_ 
1» Wl affigncd it over to mr. Hawtin's truſtee, as it is ſaid fol. 3. 
t Wh ofthe Caſe: if fo, then the legal intereſt is in him. But n 
l. 

of 

h 


there is no privity of contra between him and the tenanty | - 
1 the tenant having never paid him any rent, and it docs 5 
2 not appear under what leaſe the tenant holds; and as to 9 
d WM Hawtin, there is no privity of contract between him and _ * 
2 the tenant ſo as to enable him to avow with ſafety, an 5 
ie 2 . 0 
q A intereſt | in the remis, 8 as is ſaid be- "8 = 
„ | „ | before: $67 25 
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itle ts . a 
his own. anſwer t to the bill of the = at 515 1 5 there. 
Ithink that an avowant in replevin may, by 
double, ſo that I think he may ayow un- 


der different titles, yet 1 think that this would lead the 


and yet would not determine the right. _ 5 
I Robert ooùld get in the title of the mortgagee of five 
hundred years, | that would be, I ſuppoſe, the. firſt legal 
title ; and chen I would adviſe him rather to bring an 
e jectment upon ſeveral demiſes ; that is, upon the demiſe 
of him who has the legal lee of that mortgage; and 
_ al upon Haytin's demiſe, if he will permit it; but poſ- 
_ fibly he will not fo far give his aſſent to the purchaſe as to 
lend his name as a grantee : but as I do not know. exaQ- 


1 how the now: erg 'T cannot give direQions how an 


i the reſt, reſidue, and remainder of my real and perſonal 
e eftate whatſoever, and whereſoever, after payment of my 
just debts, funeral charges, and the charges of proving 


1155 Feb. 1745. A NNE VINE, widow, hy her will Casz 7. 


in the occupation of James Fiſher. Alſo I give and de- fidue of herr! ñʒ̃ 


in the low marſh there, and now in my own occupa- the lands in the 
' $f tion ; and alſo all th meſſuage ment, with lapſed deviſe 
tion; an o all that my meuuage or tenement, with r doch 
* three acres of land, lying at Caker-Hill in Leverington e 0 ner 
in the ſaid iſle, and now in the tenure of widow Fletcher or the heir at 


„William Marſhall, his heirs, executors. and adminiſtra- 
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The CASE: of WILLIAM . MARSHALL, tbe RESI- * 
DART DEVISEE named in the loft Will and Tefla- 


8 2 We 2 2 : 2 * ; 
- ment of Mrs. ANNE VINE, deceaſed. 
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. 745 {A then dated and duly executed, de- A def h. i 
r : e e ee made of certain 
viſes in the following words, vis. * I give and deviſe landsto perſons. i 
% Thomas Garret of Wiſbech St. Peter's aforeſaid, e baer; hs I 
F baker, and to his heirs and aſſigns for ever, all thoſe five PO 2 4 
i acres of paſture-land lying in Elm in the ſaid iſle, now deviſe of the r- 


t viſe to my kinſman John Gough, otherwiſe Gooch, and 2 — - = 
{© to his heirs and aſſigns for ever, all that my lot or piece heir at law. — - 


of marſh ground, containing, by eſtimation, two-acres Dr. Pirs- 


* and a half (more or leſe), lying in Walſoken aforeſaid, , Wh 


Niox, Whether 


Is 


duary legatee, 8 1 AN 
or her aſſigns. And after deviſing and giying away ſe : law of the teſ- 185 1 
veral other real eſtates and pecuniary legacies, ſhe further r n. 
deviſes and gives in the following words, viz. % And all ' © 


* this my will, I give, deviſe, and bequeath unto the ſaid 


tors, whom I make and ordain ſole executor of this my ] 
#.laſt will and teſtament. And I do hereby order and din! 


rect, that all the tenants of my eſtates ſhall enjoy te 

| *© ame for three years after my deceaſe upon the ſame _ * 
rents and agreements. as the (aid eſtates ſhall be then 
let for, if the tenants thereof ſhall: think fit to continue 

the ſame on thoſe terms. And further, my will and 


mind is, that my ſaid executor ſhall take and receive 

Ito his own proper uſe the rents and profits of all and fin- _ 
© gular my ſaid eſtates herein before deviſed up to and until 
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Eee, 8 5 Show: . or 3 Jas. 1 or oh of 
e © them that ſhall firſt happen next after my deceaſe, in 


order the better to enable him to perform this my will, 


2 hh - « any thing before in this my will e to the con. 


' 6 trary thereof notwithſtanding.” 
The teſtatrix died about third April, 1 147» without r re- 
5 N or altering her ſaid will; ypon whoſe death the 
fſaid William Marſhall, her executor and reſiduary devis 
ſee, entered upon and took poſſeſſion of the ſeveral eſtates 
given to the ſaid Thomas Garret and John Gough, other- 
wiſe Gooch, who both died before teſtatrix, thinking the 
'. fame lapſed deviſes, and that he had a right thereto under 
the refiduary deviſe ; and eſpecially as he had upon their 
deaths acquainted teſtatrix therewith, and that if ſhe did 
not make a new diſpoſition thereof, that the ſame would 


1 85 come to him by virtue of the reſiduary deviſe; who there. | 


4, f upon declared, that ſhe would not make any alteration in 
her will, and that ſhe approved of the faid eſtates coming 


32 5 to the ſaid William Marſhall. 


___ Since teſtatrix's death one John Pearſon, anbo. pretends 
. to be her heir at law, has laid claim to the ſaid eſtates; 


bdut he being become a bankrupt, the commiſſioners have. 


oh it ſeems, conveyed theſe eſtates, amongſt others, to one 
Hugh M. Bain, affignee appointed under the ſaid commil- 


4 fa ſion, who has cauſed declarations in ejectment (wherein 
hae ĩs leſſor of the plaintiff) to be delivered to James Fiſher, | 


wha at teſtatrix's death was tenant to the five acres of 
land at Elm, by virtue of a leaſe granted him thereof by 
her, whereof thirteen or fourteen years are ſtill to come; 
Andi alſo to Thomas Lewin, who was tenant to the meſ- 
ſuage and three acres of land in Leverington, which he 
has a right to hold for three years from the teſtatrix's 


ph” death, purſuant to her will, and which he inſiſts on en - 


joying accordingly; and alſo delivered another ejectment 
. to Adam Hole, who is tenant to the lot in Walſoken 
Marſh, which was in teſtatrix's own occupation at the 
time of her death, and has been fince let to No faid Hole | 
by the ſaid William Marſhall. . + | 
N. B. The faid Fiſher and Lewin . never had any 


EbCwUeeent demanded of them by any body ſinee the death of tei. 


tatrix except by the ſaid William Marſhall ; but the ſaid 


M. Bain, anda perſon who was along with him, and pre- 


= tended to be a meſſenger under the commiſſion, caution- 
8 8 and N om EYRE = more rent to- Marſhall 


* "ps 


in their ſeveral tenures/at the time of her death, by virtue „ 7 
the plaintiff be nonſuited, on their producing and proving 5 Bg 1 
William Marſhall be not made a defendant th the ſaid 


1 eſtates, and be prevented conteſting his right under 


. caſe? 


50 Had the commiſſioners a power to convey them 
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"vey to the affignee under t the ſtatute of is tho 75 
out of polſeſſion. . OY Oe, Is %% Ko 
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Ii it _ FOE ON to ik Wi lliam Marſhall: A Pr 1. * 25 5 
with the ſaid James Fiſher and Thomas Lewin, who have „ 
aright" to hold the eſtates late of the teſtatrix, which were 


of the aforeſaid leaſe and will ? and, Will not the, „„ 
the execution of the ſaid leaſe and will? and, If the ſaid a — 3 
Filker and Lewin, Will he thereby give up his claim to =—_ 

refiduary deviſe, it being preſumed that Pearſon can- | 


not make out his r ad, ſufficiently to prove himſelf heir 
at hw to the teſtatrix and; ee, is Your opinion a mr. 


JAM of opinion, that the lands in Rr do not paſs Anſwer. of 
by the will to mr. Marſhall As refiduary deviſce, but 8 7 Y 


belong to the heir at law as undeviſed ; it ib therefore not 8 1 
neceſſary to make mr. Marſhall a defendant. I think the ? EO 5 FE 
plaintiff will be nonſuited, if Fiſher 1 W * — 
and prove: their leaſe and the vill. | 


. Pearſon the bankript was never + padde of PO * Quare: 


to the affignee, it being emed! e to * 
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RT 
=p TODWARD CHURCH MAN having three ſons, name 
= nn es L h. Thomas the eldeſt, John the ſecorid, and Joſeph 
aan the third] and being feifed (among other lands) of a free. M 
= mciluge, hold commonable houſe at Swaveley, in the county of i Joſe 
e Cambridge, did, by his laſt will and teſtament, bearing Wl fee 
e the Belt day of December 1710, which is attelted\ p 
= Jecraſe os Gate the firſt day of December 1910, which is atteſted by gig 
we, three witneſſes (after giving one other eſtate away to hy B bes 
A5, fon Thomas), give the faid commonable houſe | I 
=. 92 Fhould Swaveſey aforeſaid unto his faid ſon John'Churchman, i dev 
.  peaceably er- the words following: I give to my on Jobn C Burch. Th, 
133 e, man my free commonable houſe at Swaveſey, with the tel 
fene appurtenances thereunto belonging, r year after = 

4 pound, @ peur . wife's deceaſe or widowhoad ; while then ſhe, the {aid C. then 


RLSfkrñ;l;; ; therine my loving wife, ſhall peaceably enjoy it, The pay. l pay 
wa mg my ſen Foby one pound a-year after be em at ay, il cf 
gad 4, ue during ber life ; and he the ſaid John ſhall pay 20l. d 

= * fould pay © Jawfol money of Great Britain the time afor eſaid, after "i 
ee of. ©: bis mother's deceaſe, to Foſeph Churchman any ſon, if be Bl af 
1 EY, PEAT end be at the age of one · an iwenty years : if eit ar of my teſt 
mere d. „ children ſhould die before they come at age, their portion Wl 
benen, hall be equally divided amongſt the reſt that are living her 
WT tence. And the faid Edward Chutchman, the teltarot, foor ff 
3 - Jounzon's after making the ſaid will, died, without altering the ſamt. : x 
den, , The ſaid John Chutchman, the deviſee, married, arrivel Wl that 
re at the age of twenty- ars and upwards, and had po. and 
WEE took by this . ge of twenty-one years and upwards, z 0 ant 
daeviſe. ſeſſion of the ſaid commonable houſe, purſuant to his ſaid di 
father's will, and died about five of fix years before his m. 20 
ther Catherine, teftator's widow, who ntver married 2 
N auerd Churchman her ſaid huſband's decaaſe ; ai | tht till 
—_—— faid Jobn left iſſue only one daughter and the ſaid Tafeph, he 
cube fue ir fs yes ago, made a demand of the ſaid 20 fr t 
_—_—  . + andinitreſf of his niece and ber huſband, who then «vas, ani * 
neo is, a married woman, and then at or near the ag! 
wut ene years, and having till that time the poſſeſſion of th Bl (fo! 

"5p To 3 5 2 

© - ſam. commonable houſe ; and the ſaid Foſeph and | T homas the 
FC. Churchman are both living. —But neither principal or in- 3 
_ / tereſt being paid, the ſaid Joſeph and Thomas agreed . hor 
gether, and brought an eject ment on their ſeveral demiſes; ' 

_ and the ſheriff, by virtue of the king's writ, gave poſſcſi 3 
on to the ſaid Joſeph; and the ſaid Thomas has now the "> 
ST. . - S poſſeſſion of it, with the conſent of the ſaid Joſeph. tho 
W becher the ſaid John Churchman's daughter has an) for 
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Na 3 25 dy 277 8 before,” | Whether the | ad dents © 

ji er SN ene n Þs  IO 
hether 201, th 1 as his E 3. 

is circumſtanced, ever took effect? Joſep OE 
Whether the ſaid Thomas, the teſtator's 3 heir, . — 

Joſeph, the legatee, together, or either and which of hem 

; pa can 1 a OT Fe: to a. e ot mort- 155 


gagee ? 92 155 F 
Tł is ; not ſtated 9 is the hy vali 37 ebe 5 


| n ET | 
deviſed to John Churchman, which may be not material, Firſt Quare.. 


and that While 16. a. «aaa 


teſtator's wife Catherine or yidowhood ;* 3 
paying to the ſaid John one pound a-) ear, after he come 
of age, during her life; and that the faid John ſhould'pay _ 
20]. of lawful money of Great Britain, the time aforeſaid 
after his mother's deceaſe, to Joſeph, the third ſon of the 


Fm teſtator, if he be of the age of twenty-one years. | 1 
ri: The widow was to have the com monable houſe during 
5 her life, and John was not to have it during his mother's 


me. life, 1 nor till two years after; but it is ſtated by the Caſe, 
ive that John married, and arrived at twenty - one years of age, 
pol. | 2nd had poſſeſſion of this commonable houſe, ard thathe | 
died five.or fix years before his mother, and left iſſue o 8 
n one daughter. He had no title to enter into the houſe 
till his mother's death, and two years after, before which 
70% hc was not liable to pay the 20l. to Joſeph ; and therefore 
if the demand made by Joſeph of the 20l. was in the life- - „ 
1 time of the widow, or within two years after her death | 


mas : the fame was due. 

In, But'the true queſtion ley to bs What WR ris. 

. | ' houſe was deviſed to John after the deathof Catherine and = 
nM two years ? And am of opinion that John, after the death 


of Catherine, had an eſtate in fee · ſimple deviſed to him, 
though the ſaid h ouſe is not deviſed to him and his heirs ; . 
TN" as RT the will he i is to pay the, time r that! 8 


| The deviſe is to John two years after the deceaſe of the Vid. er Nie 


then ſhe, the ſaid Catherine, ſhould” peaccabiy enjoy it, . 


(or ſhe never married), ſuch demand was made before 5 1 
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it he at the age of twenty-one years; and as the 20l. is not 
1 85 directed to be paid out of the rents and profits, in which 
at Io _ caſe he is fore not to have any Toſs, but as this eſtate is 
given to him upon this expreſs condition, to pay 20l. 
and as he may after payment die without ſatisfaQion, for 
£ this reaſon the law will conſtrue it to be an eſtate i in fee · 

1 2 Lam in John, which deſcends to his daughter. 5 
55 b John died before his mother, and before he was bound 
hyp the condition. to pay; ; but Tconceive, though John died, 


and heit of John, who is married, and was ſo at the time of 
"ha demand, ought to pay the 20]. ; and whether ſhe be an 
infant or of full age, and though ſhe be married, and for 


to the. teftator, and upon whom the condition deſcends, 
may for breach enter ; and it ſhould ſeem that advantage 


law of the teſtator; for as to the inſerting a count in the 


it; for the recovery muſt be upon the demiſe of Thomas 
the heir, who alone could maintain the ejectment for 
breach of the condition; for Joſeph has no legal eſtate. But 
it is not ſtated how judgment was obtained on that cjeQ- 
. for if it was upon the right tried, a verdi& would 
have been given on the demiſe of Thomas for the plaintiff, 


WER ny 
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* 
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* will not hinder John's daughter, with her huſ- 
3 n e a. * ee and . the 
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5 "8 5 1 THINK, br the 1 2 Ws: that i Job þ had a fee 


ber ſimple, ſubje ct to a condition of re-entry by the heir at 
\ Jaw of the . , * breach of The: . „ 
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yet i lie had an eſtate in fee, and that Joſeph at the time of 
the demand was of the age of twenty-one, that the daughter 


breach of the condition, I think, the eldeſt fon, whoi is heir | 


has been taken for breach of this condition, by the heir at 


 ejeQment on the demiſe of Joſeph, I do not ſee the uſe of 


and for the count on the demiſe of Joſeph for the defend - 
ant: but however that be, the judgment in ejectment, . 
whether it was on the right tried, or againſt the caſual 


LY oft — 

ri ht. >; N 5 7 L . ! ; " 7 * * 5 1 
. * 5 5 7 4 - 3 — 8 * 5 Co. | . 

; * 


[ 
4 
f 
% C 
© 1 
22 
* 7 


1 John had died; in «the © life ofthe 1 1 think _ ory 
not : deviſe: would have been void; but as John ſurvived the 
ich _ teſtator, though he died before the widow his mother, yet 

e is the remainder in fee veſted immediately upon the death 

ol, of his father in him, ſubjeQ to the eſtate for life of his 
for WW faid mother, and for two years after; and ſubject to the 
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de⸗ ſaid condition for payment of the ſaid 20l. which . 

: tion deſcended to the heir at law. 1 F | 

a bs THINK the bequeſt of acl. to Fefepti; as this Caſe i is Anſwerto the = 
el. e e took effect; but 1 conceive it was not TRY . = 
0 payable or demandable during the life of Catherine, ang 
15 two years after; nor could Joſeph demand it, as I con- 
10 ceive, till he came to the age of twenty-on 3 and that - N 


F after the deceaſe of Catherine, and two years : 


15 be arrived at twenty-one duing the life of Ca 4 
ls, ' ADMITTING that the 20]. has hes, Tegul; I 
ge ee and refuſed, yet as there may have ariſen 2 
at W whether John had a fee, or only an cſtate for ol 
he whether, as ke died in his mother's life-time, leaving iſſue —— 

of à daughter his heir, who might not be an infant, whether 

as ſhe was intitled to the eſtate. as heir to her father; z ane i; by 
or though, in point of law and in ſtrictneſs, the n e 4 1 
ut ment might be a forfeiture, if ſhe was entitled as heir; — = 
t- yet, as it is well known that Aa court of equity will relieve. ; 

d Againſt a forfeiture, where the matter lies in compenſation, - - 

f, and where a retompence may be made, as in this Caſe, a 

i- by payment of principal and intereſt; I think it would not RE 
„ be ſafe for a purchaſer or mortgagee to accept of a title... ; Wn EY 
il WW from Thomas and Joſeph, either jointly or ſeparately, un- 
. leſs John's daughter and heir at law will join, who may, 20 


2 notwithſtanding the judgment in ejectment, try their 
"WH 7ight at law; and, if in ſtrictneſs at law Rey: are DER. 
1 b "wy be relieved in equity. "Þ 

5 An infant and feme covert are boy IP an ere. 
x condition. S0 IF 5 an n cftate be made to another 3 in fee 
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3 but the caſe in queſtion i is a bare condition annex- 
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deviſes as follows, viz. As touching and concerning 


i . nety-nine hereinafter is mentioned (that is to ſay), ſubject to a clear 
En 0 ſo long Vearly rent-charge of 20l. to be yearly iſſuing and payable 


after unto his wife Martha Jones for her life, out of all and eve-· 


3 = cellars,” and hereditaments, in the city of Cheſter, he 


2 dock effect, he thereby gave and deviſed unto his daughter Catherine, 


= et ade goldſmith, for and during the term of ainety-nine ae 


of 


: within ages mal be 3 the ns he fans 
aſon 4 Aa feme covert, Upon conditiom 


mined the eſlate to John, and veſted the remainder in Jo- 


>: ed to the eſtate ol John, which condition deſcends to the 
co heir at law, but tire no a 5 to . N breach | 


an TR. THOMAS ; JONES, 1 0 


| * on 3 What real and perſonal eſtate he was in any wiſe feiſed, 
late to C. for Poſſeſſed of, ot entitled unto, he thereby gave the ſame as 


NE ISS" 0 8 


2 r 


| divers meine ry his meſſuages or dwelling-houſes, work-houſes, ſhops, | 


+ = deviſes the wife of Thomas Maddock, of the ſaid city of Cheſter, 


dc the heirs of 1 ſhe ſhould fo 79 — 52 all and every his ſaid me uages 1 


ao. 
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grandſon, lawfully to be begotten, and to the heirs of the 
many fork firſt ſon lawfully tobe begotten; and for default 
of ſuch iſſue, to the ſecond, third, fourth, fifth, and all and 


ferred before the younger of the ſaid ſons, and the heirs 
of his and their bodies; and for default of ſuch iſſue, he 


ol his ſaid daughter Catherine Maddock lawfully to be be- 


ten on the body of his ſaid daughter Catherine; and for 
default of ſuch. iſſue, unto his grand-daughter Martha 
Maddock, for and during the term of her natural life; and 
from and after her deceaſe, to the heirs of the body of his 
aid grand- daughter Martha lawfully to be begotten; and 

for default of ſuch iſſue, to the heirs of the body of his {aid 
daughter, lawfully to be begotten ; and for default of ſuch 
iſſue, unto the ſaid Thomas Maddook, his ſon-in-law, her 
| huſband, for and during the term of his natutal life ; arid 


miſes unto his nephew and godſon William Jones, fon of 
bis brother Kenrick Jones, and to the heirs and aſſigns of 
the ſaid William Jones for ever. 

„ The ſaid Catherine, the wife of the ſaid Thomas Mad- 
es dock, foon after the making the ſaid will, and another 


: 


& WH daughter by the ſaid Thomas Maddock, named Catherine, | 


1 


in born in the life-time of the ſaid teſtator. 


er Note, The faid Thomas Jones died in the year 1735, 


e without revoking or altering his ſaid will, leaving his faid 
q daughter, and her ſaid children, the faid Thomas Mad- 


n BW dock; Martha Maddock, and Catherine Maddock, all liv- 

4 ing. And the ſaid Thomas Maddock and Martha Maddock 
ly - afterwards died, in the life-time of their mother, infants, 
and unmarried. The faid Catherine the mother is ſince _ 
_ *tead, and hath left the ſaid'Catherine her daughter 955 5 
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ol ninety-nine years, or the deceaſe of bis ſaid grandſon, 
which ſhould firſt happen, he gave the ſaid premiſes unto - 
the firſt ſon of the body of the ſaid Thomas Maddock, his 


every other fon and ſons of the body of his ſaid grandſon, _--- 
Thomas Maddock, lawfully to be begotten, and to- the 

heits of the body and bodies of all and every ſuch. ſon - 

and ſons lawfully to be begotten. ; the eldeſt of the ſaid _ 
ſons, and the heirs of his body, being always to be pre- 


gave the ſaid premiſes unto the heirs male upon the body 
gotten, and to the heirs males of his and their body and 


— 


no iſſue. 
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da ter, died 


of her moths 
Catherine, Wl 


from and after his deceaſe, he thereby gave the ſaid pre Sin 8 * 1 
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Es i child, ne hath incl attained the age. of twenty 


dae years. 
See 1. Raymond, 5 Goodright and Corniſh. - 9. Ray- 
P 854. Adams againſt Teer, Tenants, of Savage. 


And dee ſes in . fo. 214. Beaumont and 


8 1 contra. 


. 
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As the ſaid Thomas Jones by 115 ſaid will deviſed the 
premiſes: therein mentioned to his daughter for the term of 
_ ninety-nine- years, if ſhe ſhould ſo long live, and as there 
is no limitation of the freehold to ſu; york the contingent 
remainders thereinafter deviſed, an a as the ſaid Thomas 
Maddock and Martha Maddock en children died in 
the life-time of Catherine their mother; Is the ſaid Ca- 
therine Maddock, the ſaid teſtator Jones's grand- daughter 
lupon the authority of any and what caſes); by virtue of 
the limitation to'the heirs of the body of his the ſaid teſta- 
tor's ſaid daughter Catherine-lawfully to be ten, of 
_ otherwiſe, entitled to any and what eſtate or intereſt in 
the ſaid premiſes deviſed by the ſaid will? and, Can the 
. ſaid Catherine the grand-daughter, by ſuffering a common 
. recovery, or by any other and what means, bar the re- 
' -mainders over limited by the ſaid will, and veſt the abſo 
Jute intereſt in the ſaid premiſes in herſelf i in fee-fimple? 
or, Who is now intitled to the freehold and inheritance of 
the ſaid premiſes, as it appears to be the teſtator's intent, 
that the limitations to his ſon-in-law Thomas Maddock, 
and to his godſon William Jones, ſhould not take place 
but in u- of . . 11 905 an vg 5 N 


1 - ws 


"Ip the queſtion had A bets Whether ths {a in this 
"ale, to the firſt ſon of the body of Thomas Maddock the 
ns (ſuppoſing. ſuch a ſon to be born after the death | 
of the teſtator) was good, I ſhould have been of opinion, 
that that queſtion ought to be decided more by the reſo- 
* Jntiop. of the judges i in the Caſe of Gore and Gore, report- 
ed in 2. P. W. 23. and in Lucas Caſe, 501, 502. than 


3 : : 27 the refolution in Goodright and Corniſh, 1 Salk. 226. 


In the Caſe of Goodright and Corniſh, the term was de- 
= viſed for fifty years to the eldeſt ſon John, if he ſo long 
lived. Then comes a ſubſtantive or new original clauſe 


ger 9 8 e . LI" as ie n after the 
. 5 5 * term, 


, -— 


Kerr 1 40 deviſe the fark to the heirs dls leof he „ 


« of my eldeſt ſon John; and for default of ſuch iſſue to 


« my youngeſt ſon Robert.” In Gore and Gore, the de- 
viſe is to truſtees for five ICY years; and after the de- 


termination of that term, to the firſt ſon of his eldeſt ſon _ 
Thomas! (then a batchelor) to be begotten in tail male; 
and to every other ſon of Thomas to be begotten in tail 
male ſucceffively ; remainder to Edward the ſecond ſon for NEE 
his life, and to his firſt and other ſons in tail. In Goodright FPS 
| and Corniſh, the judges ſcemed not to think the limitation 
to the heirs male of the body of my eldeſt ſon good, by © 


way of executory deviſe, becauſe it was limited as a re- 


er. and becauſe it was limited per verba de preſenti. 
But theſe reaſons and this authority were urged in the 

Cale of Gore and Gore ; and there, both the judges and 

the court of chancery held the limitation under the words 

« and after the determination of that term to the firſt fon | 

t of my eldeſt ſon Thomas to be begotten, &c.” good, by 

way of cxecutory deviſe. I therefore think the limita- 

tion to the firſt fon. bet the boy 1 Thomas Wa have nt 

been good. 5 5 

But he Gall in a life-time of his 3 an 1 © 

od without iſſue; and fo the will was the fame, and ought - 

to be expounded as if all the limitations to him or his firſt _. 

and other ſons, and the heirs of- their bodies, and to his 

heirs male or heirs general, had from that day been ſtruck 

out. And fromthenceforthi, during the life of the teſtators 

| daughter Catherine, there was a poffibility of an eſtate 

ariſing by way of executory deviſe to any perſon who, 

on her death, ſhould be her heir male in tail male, and 

then in tail general, with remainder to Martha the grand- ; 

daughter for life, with remainder to her in tail, with a 

limitation afterwards to ſych perſons as ſhould anſwer. te 

deſcription of being heir of the Jy of IIS the e 
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F "Now if this 8 afterwards is 8 a8 tig 2 
bet acer though Catherine, the daughter of Catherine A 
the daughter, was living at her mother's death, and an- «s 
| ſwered the deſcription, yet as ſhe was not heir of the body 
3 of her mother Catherine, the teſtator's daughter, at the 43 

ey 7 - inftant Martha died (for nemo off heres viventis), and Ca. «x 

SS therine her mother was then living; the ſame, as a con- 
ktingent remainder, could never take effect, but muſt be 4 
void, as it did not take effect during the continuance of «, 
the ee Tue? ” Martha, or c N yi de = «p 
termined. EONS | "x 

"But Martha ting i in vs life-time of 3 th 

mother, perhaps the aforeſaid limitation to the heirs of 4 
the body of teſtator's daughter Catherine lawfully to he 61 
begotten, may be made good as an executory deviſe. f 
Something of this was done in the Caſe of Hopkins and 

Hopkins, on the authority of Pay's Caſe, in Cro. Eliz.; « © 

and 1 incline it will be conſtrued ſo here. And in that W <q 

ceaſe, t the aforeſaid Catherine, the teſtator's grand · daugb- Se 


ter, will have an eſtate tail in the premiſes, and will be able, 3 t 
by making a good tenant to the freehold, and by being 12 
vouched in a common recovery, and by declaring the uſe « x 
poorer properly, acquire an eſtate in fee to herſelf, and W x 
to defeat all the ſubſequent remainders. But it is a caſe 1 
of difficulty. If the limitation to the heirs of the body WM a 
oe Catherine, lawfully to be begotten, became void on « x 


Martha's death, then Thomas Maddock the ſon-in-law En 
became entitled for his life, with remainder to William 1 
bone, 15 of Kenrick Jones, mw | e SR 


lun, 22d d Mey, 1756. us BOOTH. 
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e perſon not being an infant and unmarried, I do hereby 
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. by her laſt will and teſtament in writing, gave and Casz t. 
| * fi * 12 Ig . ; . 7 5 1 f 9 3 * an, 1 2 | 7 
* deviſed in the following words: Item, I give, deviſe, 1 —— 


ww 5 


«and bequeath, and direct, limit, and appoint, all my vifes bis eftate 3» 


. & manors of H. B. and T. with all the rents, perquiſites of uato 7. B. for A 
«courts, privileges, &c, (with divers other lands therein/life remainder « "8 
« particularly deſcribed, and alſo my capital meſſuage or their heirs dun-. 
« manſion-houſe at H. aforeſaid, wherein I now dwell, ing che life of 
«my gardens, park, and deer, &c. (charged and charge. 7: a ons pre- il 
« able nevertheleſs as therein mentioned) unto T. D. eldeſt Cajon i e 
ſon of C. D. of, &c. for and during his natural life, heirs male t 
* with power, during his natural life, to make leaſes in the body of 7. 
« poſſefion of all or any of the ſaid meſſuages, lands, VV 1 
«nements, and premiſes (except as therein mentioned), a proviſe, that 
for any term not exceeding twenty-one years, reſerving if ſuch perſon 
4% uſual covenants and proviſees and conditions in ſuch is by viene 
& leaſes to be contained; expreſſed, and declared; and of ang limita- - 
e from and after the determination of that eſtate, to the g's OE = 
uſe. and behoof of J. B. and J. M. and their heirs, dur- mould negles® i 
« ing the life of the ſaid 7. D. upon truſt to preſerve the to obferve ſuen 
«contingent'uſes thereof, hereinafter limited, from being gn 48 
CC >& 24 4 | A WET : jw 3 . 

* defeated and deſtroyed, and for that purpoſe to make ed, the perſao; 
© entries as occafion ſhall require; and from and after vert in remain-. 
the deceaſe of the ſaid T. B. to the heirs male of the der nee. „ 
body of the ſaid 7. D. begotten or to be begotten; re- def pr fem? 


A mainder to the ſecond ſon of the ſaid C. D. and the heirs —Mr-Boorn's 


8 +. 10 
* Fa 

_ * - 

1 1 


male of the body of ſuch ſecond ſon to be begotten; re- hege . B. 
*© mainder to the third, fourth, fifth, fixth, ſeventh, eighth, tox bel .— 


— * 


©* ninth, and tenth, and every other of the ſons of the ſor liſe or in?“ 


es ſaid C. H. ſeverally, reſpectively, and ſucceſſively, one tail? and Wa 


« after another, as they ſhall be in ſeniority of age and wn ES 
« priority of birth 3 and the ſeveral and reſpective heirs ſoffered by him 8 
te male of the body and bodies of ſuch ſons lawfully iſſu- would dener, ng 
e ings remainder to the teſtator's own right heirs forever,” e condition _ 
anger en 20 a 18 1 annexred to ith 

And then comes the following proviſo : © Provided always, 7 

© and upon this condition nevertheleſs, and it is my - 
«© earneſt defire, will, and true intent and meaning, that Fe. 
*fuch perſon as ſhall have and be in poſſeſſion of my 
ei eftate, before herein given and deſcribed, by virtue %,. 
„ any limitation of the ſame in this my will contained, 

« ſhall inhabit and dwell; and keep hopſc, with a ſuitable 
family, in my ſaid manfion or dwelling-hoyſe at H. 
* aforeſaid, fix months at the leaſt yearly and every year; 
© and therefore if default ſhall be made therein by ane 
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1 7 s tion of the ſaid eſtate in and by this my "wall: to ſuch 


e perſon only, ſo as the next perſon in remainder or re- 
. et verſion to whom the ſame eſtates are limited, by and 
= 5 | | * 8 oy 4 according to this my will, ſhall and lawfully may imme-. 
V diately enter into and upon the faid eſtate, and take 
C and have the poſſe ſſion and profits thereof, as effectu - 
L ally as if no former limitation had been in this my 
e uill made or expreſſed ; and ſo from time to time, 
= 5 4. and as often as ſuch default ſhall be made by the perſon. 
=_ c in poſſeffion, the perſon 1 in remainder or reverſion. im- 
mmediately to enter into and upon the ſaid eſtates, and 


—_— << take and have the poſſeſſion and profits thereof as afore- 
=_ - | * ſaid, any thing before in this my will contained i in 8 | 
1 = OY wiſe notwithltanding,” 
6 Is April 1754 the teſtatrix died, han: 88 or 
4 1 : * this her will. C. D. (the mother of-T. D. the 


I £3 8 firſt tenant for life) died a little before Ps leaving three EL, 
£ * ſons, the ſaid T. D. A. D. and H. D. 


. Nan The faid 7. D. is heir at law, as well as deviſce, 
| of the ſaid teſtatrix, and has two ſons under e 
E ears of age, 


EE 1 More than a- year aficr the teftarrix” S rat 7. D. "= 

r ed a fine with proclamations and ſuffered a common re- 
covery of the ſaid ſeveral manors, lands, and premiſes, 
ſeo deviſed to him by the teſtatrix's will; and declared the 
uſes to himſelf and his heirs for ever. 

ET Suppofing 7. D. did not ſtrictly comply with the fix x 
og month s reſidence in the firlt year after theteſtatrit's death, 
=" © conformity to the directions of her will, Will the fine 
levied by him in 1753, and a non · claim for five years by 
the next in remainder (who was at the time of lev ing 
the fine of full age, and not under any of the diſabilities 
in the ſtatute mentioned), be an abloſute and perpetual | 

bar to his now claiming a forfeiture for non reſidence, by 
force-of the condition, or not? and, Can T. D. make a 
clear and good title of the premiſes to a .purehaſer, under 
! Alund in virtue of ſuch fine and 5 or, Yr Hs Ls | 
_ = ws 1 deviſed for ſo e 1 


3 . 
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ed 


| 4 18.5 5 2 
IF. 7 
9 * 


IT] is a e ground « or W pe Rey 1 1 this is. | 
an eſtate limited to one for life, and after, in the ſame in 
een there is a limitation to the heirs of the body, or 


to the heirs male. of the boy, of. that that RPO, there he 
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ſhall be de 
| tenant for life. Where, in a will of this kind, there is 


Db 
mech to take an ellate al dag i ere 


interpoſit ion, after a deviſe to the firſt taker for life, fix 7 

eſtate to truſlees for that-perſon's life, to preſerve contin- 

gent remai and then there follows a limitation to * 

the heirs-of = body of heirs male of that perſon; there, EE 

if the legal eſtate paſſes by ſuch will;* the rule takes place? — 

a8 much as if the limitations erecontained in an aQual _ 
ſettlement z as was adjudged: in the Caſe of Coulſon and 

Coulſon, determined in the king's bench the 8th. of Max, 

1744. But here the legal eſtate is outſtanding in tu: 
tices for the teſtator/ br herb he devifes it to truſtecs in 
traſt to ſettle the land to the uſe of one fot life, and after. ' f, 
the determination of that eſtate e eee, the-liferob:- 
thar perſon; in'truſt to Preſerve contingent. remainders, 
and aſterwards ib che heirs of che body of that perſons: 
there the! rule has an exception; hera 

wutory in its nature, and directory 
out of the uſes whereof thoſe limitations are to ſpring „ 
which are to govern the ſucceffion; arid the trafttes who + oY 
ate to make ſuch ſettlement being under the guidance ang 1 
controul'of the court of chance y, as to the method . i 
framing and penning the ſettlement; and that court! EO 
making it its rule to dire & them cloſely-to purſue the inʒ⁊e 
tention of the original truſtor in making the ſettlements 
there it would be too great a departure from the intention, 

not to inſert proper limitations, in nature of contingent 
remainders, in that ſettlement, when the truſtor (the: teſ - 

tator) had himſelf directed a limitation to truſtees to pte - 

ſer. contingent” remainders, and ſo had manifeſtly in- 
dieated his intention that contingent remainders ſhould be 
inſerted therein; and that could no otherwiſe be done 
can by conſtruing the words beirs'of the body as words of 

_ deſcription and purchaſe, denoting the perſon that would 

be the Bein e the body, that is, the firſt ſon. This diſtin e. 
tion was ſettledd by lord Hard wicke, in the Caſe ” OR — 
Hen and ons Mich. 22 Geo. e Nite "> 


& 
2. 


ſeeming te paß by thi 
viſech and eee ee be enen in tail 
buy the words here, 16 th heirs male of the body of the ſaid. 
5 TD. -begatieri or to hi begotten; and he, being in poſleſ- 
ſion under this limitation has, by fine and recovery, bar. 
ed che eſtate tail z andd under the uſes, by him declared 
of the ſaid fine and recovery, he has, as mats in wn 

Eo lays acquired the fte of the-premiles. 
FE _ yThenitcomes 0 be conſidered . Ny is how to be 
= : B | affeRedbythe clauſe that makes void the-Jimitatian to any 
perſon ho fails to reſide in the manſion/hauſe fix months 
PH in the year, and gives over the land to the e in 
- remainder; upon ſuch default of reſiden eds. Lets ly of 
; "I take to be a conditional limitation, in prac] 
24 chdition ion ſubſequent, whereby the eſtate; tall is to be 
1 any default is made by the tenant in tail n 
I: in not reſiding. fix INE year in Ahe een goth 


4 : I 7 85 n VöP % ei 25 3 faul 
_ en apprebend agel nber a 9 8 wil 
—_ „eder mY tenant in tail's 3 en before then heir 
2s a failure of iſſue; there, if the tenant in tail ſuffers a 1 
- recovery (which is a privilege incident to every eſtate tail), 5 
+ ſuch recovery is of ſuch-forcible operations. chat ĩt not on & 

bars the eſtate tail, and deſtroys the remainders, but alſo 

© deſtroys the condition. I think the Caſe of Page and bs 
Hayward in Salkeld, and that of Benſon and Hudſon in "vin 
2. Mod. Rep. are full to this purpoſe - Therefore I think, 
7. D. by this recovery, if properly ſuffered, has gained | 
an abſoliite: and indefeaſible eſtate in fee-fimple,' freed he 
\ and-Uiſcharged from the condition of. reſidence inſerted i 1 
inthe will, and that his non-compliance with that con- eſtat 
dtion will be of no ejudice er detriment to him 5 but only 
3 firgint herbal, and may: makes good cet ton = purchaſer 5 
_— : — 14th Rs £704 „ W bull 
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tall male; remainder to all and every le daughter and news mag * 
daughters of the ſaid Sampſon i in' ol . "remainder to truſ- which after- C 


| ar Anne Sampſon, to receive and take the rents, iſſues, 4: B. C. and P. 


I © Sm. 


faule of "ws rue of any or either of them, the faid Anne thefaid A. B. C. 
Wilmont, Mary, Betty, and Margaret Sampſon, aud P. in truſt 
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hving, but has no 
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1q OHR Are br by Ul ir Geste bo a in pa 
county of Dorſet to 3 John Sampſon for life ; remainder Cag PO 
in truſtæes to preſerve contingent remainders; remainder A teſtater da- 
to the firſt and other ſons of the ſaid ohn Sampſon in viſes his eſtate, 


er certain li- 


* 


tees and their heir? 1 Ae2 NN, bo 
In truſt, to permit and ſuffer Anne Wilmont, Mary, dere 4 


Betrys and Ne Sampſon, the four daughters of his truſt, to permit 


d profits of the premiſes to their ſeveral uſes, for and oben yr | 


ing the term of their e natural lives; and after during their re- 


remainder in 
In truſt for the firſt ſon of 1 their reſpective 9— Ges {forthe firſt 
is lawfully to 5 begotten, and heirs of bis N 5 and and other ſons 


for defatilt of ſuch iffue, : * i of their reſpec- 5 a 


Atta fer ede Beers third; North, and every: oier e 
ſan and ſons of their reſpeQive bodies lawfully to be be- male; and for 
and the heirs, of the body and bodies of all and default of ſuch 

9 N and ſons reſpectively iſſuing; - and for de- 


either of 


In ttuſt for the ſurvivors and ſurvivor of them, and the {o*tÞ<furvivors 


and ſurvivor of 


keirs of their reſpeQive bodies and body lawfully, to be be- them, and the 
gotten 5.4 ; and for default of iſſue of any, or either of them, heirs of their 


In truſt for the teftator's own right heirs. Sf ej „ 


Join Sampſon is-dead-withont ifſue. lawfully to be 


for default 


523 iſſue f any or 


and has ue g one Ton. - ©". jn truſt for the * = 


. * __—teſtator's right = * 
1 without Ade Tak . is ling. and ha iſſue one ſon. D. is =? 


Anne Wilmont ES , * are all dead with- begotten ; and 
aut ue male. 1 Bee? N _ | | bs = 2 


ary and Marg: 
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their reveal deceaſes, ſpeRive live 3 


iſſue of any or 
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ve —Mr. Boorn's Or1310x in whom, and for what eſtates, the > 
ſhares of A. and . veſted 2 855 their deceaſe without , 3 = 


ts . 875 8822 2 - 3 

Upon the death of What cr 8 W 1 
Fog to go her i Mar, ill he be intitled to the moiety "Y 
his mother is now in poſſeſſion of ? or Will he be intitled, - 
only to his mother's original fourth part? and will Mar- . 
pets if ſhe furvives Mary, be entitled to the other | = 
tourths during her life? What eſtates have Mary ang 
2 reſpeQuvely 1 in ge part- of . renn 1 7% _— 
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is to come to them eaten by the death of e fiter 

Anne and Betty without ile male? Have they an eſtate 
tail in any, and what part thereof? and, Can they bar the 
_ remainders by common recovery, or how e 4 


95 is a troſt clit, and the legal mel; t in het 


EE” 


; LOS 2 r 3 court: 50550 ol. a 
52 If the caſe depended upon a legal deviſe, Ithink, upon the 
8 feſt part of the deviſe, the four daughters, Anne, Betty, 
DD Mary, and Margaret, were againſt their own. ſons, | but 
© © "tenants in common for life, with remainders of each of 5 
their ſhates to their firſt and other ſons, ſucceffively in 
tail; with remainder, on failure of ſons; or on the failure 
bk iſſue of ſuch ſons of each daughter, to the ſurviving 
ES, - daughters or daughter in tail with eroſs remainders i in 
tail 3 with the reverſion in fee to the teſtator's right heirs. 

c The conſequence of this opinion; if it is right, is, that 
5 My] is but tenant for life of her o-wn "ſhare, and the i im- 
maeediate remainder thereof (being one. fourth),. js in her 
. nder man in tail, and he will be intitled to it 
in poſſeſſion on bis mother's death; and his mother and 

da may not joln in ſuffering a recovery thereof, and'by 
that recovery may dock the intail, and bar all the remain- 
„ expectant on the ſon's. eſtate tail in that one fourth, 
andi acquire the fee · ſimple thereof- Margaret is tenant 
„ for life of her-owr 10 urth, with remainder in contigency, 
toe her firſt and other ſons i in tail ſucceſſively ; with te⸗ 
mainder to herſelf and her ſiſter Mary in tail; with croſs 
remainders to * in tail; W N to the teſta· 
; tor's 2 515 ef ods hoghaRee £6 Van nn ann, 
And as to the two fourths that dende to "ane and 
e Betty, I think, Mary and Margaret are in effect tenants 
in common thereof in tail, with croſs remainders on the 
—_— death and failure of iſſue of either of them in tail; with 
1 che remainder thereof to the = — heirs.” 12 And 


Ts 


1 ” ka . 
, N Ae? 2 * 


” 8 1 nn that 2s the circumſtances of this Caſe 
do now ſtand, Mary and Margaret, wit hout the concur- 
rence of MERE ſaid ſon, may, by joining in and duly 
ſuffering a r bar and deſtroy the eſtates tail, and 
all the ee not only in the ſaid two parts that did 


helong to Anne'and Betty, but alſo in the part or ſhare 
that was and is the original part of Margaret (but not the 


contingent remainder to her firſt and other ſons in tail, TE: 


ſhe ſhall have any, in that one ſhare) ; but this- muſt be 


done with kill, by making a limited tenant to the free- 
hold, and making a demiſe to a friend of the ſaid fourth 


part, to guard againſt a forfeiture, for a term of, ere or 


ninety years in truſt for Margaret. 


This much 1 wrote above a year ag but I had my 
doubts upon many of theſe matters; and therefore choſe. 


to look into the Caſes in the Books upon Points of Tenan- 


cies in common and Joint-Tenancies, and upon Croſs 


= 


Remainders ; and I turned over ſo many of them, that I 

at laſt totally confounded myſelf. 
That the fiſters were, at firſt, as againſt theis own 

ſons, tenants in common for life of the equitable eſtate, 


ſeems {till to me pretty clear; and when Anne Wilmont 
died without a ſon or any iſſue, her three (urviving fiſterss 


Betty, Margaret and Mary, became joint-tenants for life 
of that ſhare, with the inheritance in tail among them as 
tenants in common in tail : but when Betty died, I doubt 


whether there were words to carry over her third of that 
fourth to Mary and Margaret by way of croſs remainders 


in tail. If there were not, that third of a fourth ĩs gone to 
the teſtator's right heirs, So when Betty died, ber own 
original fourth part went, by reaſon of her dying without 
ſons or iſſue, to Margaret and Mary as tenants for life, 


with different inheritances to each of them as tenants in 


common in tail; and they too may ſuffer a recovery, and 
bar the intail of that fourth; but ſhould Margaret die with- 
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= : C + - caſeheſhould . 


* 3a ” < lawfully > 
* en,” then but in caſe my 


 Orrinion of 


E- - | High, be idougye'ts full tothe 


An cenſe, to the to the heirs of the body 


8 


want of words ſufffeicnt to create croſs remainders.. 
Tue words; and in default of iſſue of any or wither of 
4 them, then to my own right heirs,” may not be thought 
{6 foficient'ts ereate eroſs remainders, as the words ** and 
for default of iffue of all and every of them, then to my 
| © own right heirs.” Theſe laſt words imply, that there 
muſt be 'a total failure of all the grand - daughters before 


theſe right heirs can be let in 5 whereas the other words | 


may mean to hand over the reyerfion of each daughter's 
mare, as ſuch reverſion falls by their reſpective failure of 
jſſue. Here ſeems to be the great doubt; but however; 
Margaret and Mary had better ſuffer a recovery, making 


Aa limited temat 6e 0 1 Weng manner PEO Os men- 
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EY 1 6. 8 
A. teſtator de- NAPTAIN ROWAN died i in 1737, AO p by 11 
3 b 5 _ _—_ will, devifed as follows, viz. lem, . give and he- 
dis eldeſt ſon ** queath to my eldeff 22 1 N fer s Brown all that my freehold 
i © forlife; and © gate af Weftham, &c. ihe Jens for end rin 
F L from and hy c term of his natural life ; and from and immediately after 


« after his de- Bis deceaſe, then I give, deviſe, and bequeath the 72 = 
of my ſaid. en law wfully begotten ; but 
heirs of the «c 7p cafe he ſhould die without having iſſue of his body Iaw- 
2 begotten, then I give, deviſe, and bequeath the ou 
— beer Brown, and. to the heirs of his body 


* fully, 
egatten ; but in caſe my ſaid ſon T. Brown Would 


*< ten; but in 6e fi 


eng le e give, deviſe, and bequeath the ſeid een e y ſon G. 
of his «© Brown, and to the heirs of his body lawfully begotten; 


emden, ſaid ſon G. Brown ſhould die without 
eſtator de- iſſue of his 1 lawfully begotten, then I give, deviſe, 
. over the cc and bequeath my ſaid elle to my daughter Mary 

n 85 Honour en, and t to Ts heirs of or 1 ne 


Mr. BooTn, 


. 0 
Ny ITS, * 5 8 8 7 
? x *, , 4 £ ö . 3 4 1 
ne FE Ho — „ 4 3 1 
— Sh 3 * o 0 
"4 K 9 
- * 


es _ out iflue of his body law fully begotten, then 1 
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+ begotten PS caſe. my ſaid daught r ſhould depart 


Atlus life 0 raving iſſue of her 1 lawfully be- 
gotten, then I give an ad bequeath t the ſai eſtate to my 
. 5 right heirs for ever.“ 


What eſtste dees the preſent mr. Ulyſſes Brown take Were. 


under the deviſe in his father's will.? and, es Chis Nee 


| this for a purchaſey or mortgagee to take? 
Aa © T CONCEIVE it Hath been an KATE AIDEN Anſwer 


two hundred years in all the courts at Weſtminſter, that 


wherever a legal efate is limited by deed or will to any per- 
ſon for life, and in the ſame deed or will there is after- 


| wards a legal Imitation to the heirs (in the plural number), 
or the heirs male of that perſon's body, though there be a 


mean eſtate limited to another perſon, that there the words 


n 
1 "8 


that perſon either an eſtate tail executed, or, if there is a 


mean eſtate limited to another, atleaſt a veſted eſtate tail. 


I never knew of any Caſe in my time that contradiQed 
tis rule ; for the caſe of Loweand Davis, reported by lord 
Raymond, vol. 2. 1 1561, which Caſe T myſelf heard argu- 
ed and have a note of, does not ſeem to me to be contrary 


toit in any reſpect. But I have lately heard, to my great · 


ze, that there has been this laſt Hilary Term a Caſe 


determined (the name of it was Perrin and Blake, as Iam 

told), where, after a limitation to one for life, the words 
that petſom have been 

of purchaſe; nay, and to ſignify the ſame 

25 fir/t and other ſons faceeſſivtly, and the reſpective heirs of 

their bodies. There was indeed 2 frivolous mean eſtate for 

the life of the firſt taker, and the limitation to the heirs of 


to the heirs of the body“ of 
bela to be vord 


tis body, and limited to a third perſon ; but the rule I men- 


tioned ever took in thoſe Caſes that had in them that cir- . 


| Edinftance, as well as thoſe that had it not. If I have had 


a right account of that Caſe, the court ſeemed to be of opi- 
. _ there 1 was to Lag a limitation i in a will to“ one a 


hrirs, or heirs male ef the bodies, ſhall be words of limi- 
tation and not of purchaſe, and ſhall operate ſo as to give > 
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mentioned (the determination in which 


* 


5 for life ah ao a 10 the Safe of | his * theſe meu 
be words of purchaſe, and fignify other ſons ſucceſſively, &. 
- 80 it; it were to be inſtead of far. Bit tife only, for his life 
And no longer, there alſo the words heirs: of the body. ſhould 

be words of purchaſe, &c. Now, though the preſent Cafe 

is widely different from the caſe of Perrin and Blake above- 
zaſe was againſt 

the Opinion, as 1 have heard, of mr. J. Yates, and if 
may venture to name myſelf, who de fire to be conſidered 
as a very private perſon, againſt my own. Opinion given 
upon that very Caſe ſo long ago as 1746-7, and alſo againſt 
the Opinions of ſir Dudley Ryder, mr. Filmer, and the 
then ſolicitor-general, the honourable: mr. Murray, all gi 
ven about the ſame time); yet tlieſe looſe ſayings, that the 

words enly or no longer ſhall in caſe of legal limitation in a 
will make the words heirs F the body not words of limita- 

tion but words of purchaſe, are ſo very ſurpriſing and 

Alarming, that though I have figned an hundred Opinions 

that in caſes like the preſent one, the. firſt deviſee under 


* 


the words % the. beirs of bit body took an eſtate tail, and 


that a purchaſer or lender on a recovery by him would be 
-fafe, I am now. obliged to ſpeak more warily; and to tell 
ſuch, purchaſers and lenders, that there is a puſſibility of 
danger in caſes of this kind, ſince a new ſet of judges may 
form ſome very fine · ſpun diſtinctions, find out many 
ſpecious arguments, by means of which, without the words 

| only or no langer, or the like, they may maintain that the 
| Firſt deviſee i in a caſe like this ſhall take only an eſtate 
for life, and that the words and to the heirs of the. boch 
* ſhall. be words of purchaſe; and. undoubtedly. they who 
ſhall argue fo, will have the intent of the teſtator on their 
ſide. Had it not been for this Caſe of Perrin and” Blake, 

-_ I ſhould, without the leaſt hefitation, have ſaid, that 
_ Ulyſſes Brown, the geyiſee, did, in my opinion, clearly 
take an eſtate tail j but now every thing is afloat, and ſo 
long as the judgment is in force, I cannot venture to 
JJ on | | . 
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00 pon pats 


1 


ſeat with 88 of FAC FAIRE” that a an or : 


lender will, under a recovery to be ſuffered by Ulyſſes 


Brown, have a good title to the lands here mentioned. 
However, Jam obliged to ſay, that I have not ſeen | 
the notes of the arguments of the Caſe of Perrin 
and Blakey, having had only a verbal account thereof 


from a gentleman who ſpoke only from his memory; but 


IL am promiſed the notes in Hin of theſe . 
taken by a careful ä 0 MI. 


Lincl in, 45. March, 1770. 1 . J A. BOOTH. - 
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. ſuch iſſue as he ſhould have by her) all his meſ- A de- 
ſuages, &c. unto his father J. H. for and during the term of « fter the 
his natural life; and after the deceaſe of his ſaid wife and * death of his 


ſuch iſſue as he ſhould have by her, and after the deceaſe . vile, 5 as 


of the ſaid J. H. his father, he gave the ſaid meſſuages, «jon 


c. unto his nephew V. S. and his heirs, charged after . by her, to 


« J. H.forlifez 
he ſhould attain. twenty-one with the payment e of ſeveral © 7-7 rg 
Provntary legacies. , err” 

Ihe teſtator left two daughters, one of them 11 at © ſaid wife, and 

| the time he made his will. . „ 82 r as - 


Y « have by her, and after the deceaſe of 7. Ha.” he deviſed 1 3 unto 3. S. in fee — 
The Opinion of Mr. Boora, Whether the wife took any eſtate by ON” w_ 1 
905 Whether the deviſc to W. & was too remote to take effect? = 


What altgies do the teſtator's wife, his two pe ters, / a 
W „ 


6 
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5 ol his wife, gives the wife an eſtate for life by implication 31 
dut a deviſe to a ſtranger, after the death of the wife gives © © 3 


ber nothing; and in that caſe the land ſhall deſcend. And 
in this caſe I think the words do not import otherwiſe than ED 
l 88 land ſhall d deſcend 3 and therefore here I think ſhe = 


xD - ; 7 — 
e 9 taten a 1 
* Z 
FM, 8 3 ” 


7 The arguments in this Caſe K. B. are now bei! in CulleBanes 15 
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mekes nothing. 
lꝛoſe takes place, it is (if conſiſtent with the rules of law) 
à2ꝛ2n executory deviſe when it takes place ; but that muſt be 
ſio ss to take effect wichin the compaſs of alife or lives in 


= : - * x — Mee as 
I Ball have by ber, mean the ſame as and futh children as 
I fall have by ber, the deviſe io J. H. the father, with 
" remainder to V. S. in fee, will be good by way of execy- 
tory. deviſe ; and in the mean time the land will. deſcend 


in coparcenary to the two daughters in fee, but that fee 


© will determine when the executory deviſe takes place. 


Baut here it is not and ſuch children as 7 ball have by ber, 
Mo but the words are, and ſuch iss uE as 1 ſhall: have by her : 
= 7. 5 Aud as ie in a will is, for the moſt part, namen collect 
=. tho = vum, 'T doubt whether the executory deviſe is not too re- 


cl the teſtator, that the -executory deviſe ſhould take place 
till there was a total failure of iſſue of his body by his 


2 
_ 


I E 5 ral failure of ifſue, which the law will web e . 
I 2 d this; Ithink it is a doubtful 1 N 


Daune 125 1743. Is vor. 


1 \ LEXANDER WALKER, DV Wee i Babs 


| 2 1 badoes, makes his will, duly executed, 28 after 
5 = direQing that his debts and funeral EXPENCEs. ſhould be 
=_— paid, hedeviſesi in the words following :— —4¹— give, deviſe, 
= Ancſtate is de- 5 and 


+ 4 heirs of her bo- © t Na here! in 1 iſland, and Elſewhere I in the 8 55 
1 Kegotten, | 

Vanda be living at the: time of her death, then che teſtator deviſed over the ſaid eſtate, 
b . . F % Mr, n Whether OO took 18 eſtate "OO or a ee con. 


That where'the land deſeemds till the de· 


being, and ſome little time beyond. Here then if the 


1 4 = mote for it cannot be poſitively ſaid to be tht intention 


Vie; and then it is too remote, as depending on a gene - 


Fo 2 0 oy: and only child, been Walker, all my eſtate, real and 1 


Fever; but in mY ſhe ſhould dic without fach viel 5 of iz 7 U9 e 9 | 


ter and only child and belt at law, 
tator death, intermarriec with John Walter, eſq. and 
died in 1772, without leaving any iſſue living at ber death, 
and, indeed, without ever having had any iſſue, having 

ed the eſtates tal and res 


”- „„ pave. 
arobetber in polſeion, reverſion, or cemainder,” to be 


« delivered to my ſaid daughter when ſhe ſhall attain to 
the age of 7 — 1 -one years, or the day of her 8 5 | 
a 


« which "ſhall firſt happen, to be and remain untomy 
I daughter en ater, and the heirs of her b 


<4 lawfully begotten, for ever ; but in caſe it ſhould ſo hap- 
pen, that my ſaid daughter Newton Walker ſho - 


16 part this life without ſuch lawful iſſue of her body e 


4 gotten who ſhould be living at the time of her death, “ 


then the teſtator gave and deviſed his ſaid real and perfo- 
nal eſtate, after the death of his daughter without iſſue as 


aforeſaid, to his brother William Walker, in the ſame ; 


manner as to his daughter; and in caſe | he ſhould die 


without iſſue living at his death, then to Captain Thomas 


Walker in like ps. Tries and in caſe he ſhould die with- 


out iſſue of his bod 7 living at his death, then the teſtator 
all 


gave and deviſed all his _ and perſonal eſtate to his cou- 


An George Walker, eſq. his heirs and aſſigns, for ever. . 


The teſtator died in 1759, leavin ring 3 daug gh- 
n after the teſ- 


(as it is ſaid) by ſome deed docke 


: mainders created by the faid will. 


William Walker, che W eee died in his life 


time ; and upon the death of Newton Walker without 
iſſue, the ſaid Thomas Walker was the next in remainder 


to take under the limitation in the ſaid will. 


What eſtate did Newton Walker take in the deviſed G. 
pfeifer under her father's will? Had ſhe ſach an eſtate 


therein, as that ſhe could by proper | 
_ ances (ſuppoſi 42 ſame to have been duly executed and 


recorded accor 
5 ker of ſo limited to the ſaid Thomas Walker and the 


heirs 


— - BY a | devide, to. a deviſe (for. FEM 7 9.) ah — 
heirs for ever, but if the ſaid J. &. ſhall die without iſſue 

bol his body living at the time of his death, then the lands 
to goto J. N. and his heirs, the firſt deviſce, J. J. takes 

a fee- ſimple; but qualified and reſtrained, and as it were 


ORG * FEES faid Fe * HR n child 


deeds and convey- 


ng to the laws of Barbadoes) bar the re- 


his body as aforeſaid ? 
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who mal be ben Meer, then that 7. N. and 15 1 
heirs ſhall have the lands. This i is called an executory de- 


"viſe... See Ero. Jac, and Bridgman's 8 Reports, the Caſe of 
Pell and Brown. But if there is a deviſe of lands to 7. 8. 


and the heirs of his body, and then there are ſubſequent 
: :  words'in the will that fay, thar if the faid J. F. ſhall die 
without heirs of his body living at. the time of his death, 


or without iſſue hving at the time of his. death, then the 
lands ſhall remain over to . N. and his heirs, or to J. M. 


and the heirs of his body, that mall not abridge, qualify, | 


or reſtrain the preceding deviſe, or make the eſtates tail 


_ given thereby, conditional ; ; but inaſmuch as there will re· 
main a further eſtate or intereſt, by way of remainder, to 
be diſpoſed of, to take effect on the determination of the 


eſtate tail, ſuch words will be conſtrued as a conditional 
— Uiſpoſuion of ſuch remainder; that is, if J. F. dies with- 
out iſſue living at the time of his death, then J. N. will 
become intitled in that caſe to ſuch remainder; but if 
1 leaves iſſue at the time of his death, and that iſſue 
happens ſeveral years afterwards to fail, then J. N. will 
have no title to ſuch remainder, but it will be undiſpoſed 


of by the will, and conſequently will fall to the heir at law. 
. difference i is taken i in the Caſe of 8 palding and Spald- | 


ing, in Cro. Car. and 1 apprehend the law has been al- 


ways ruled accordingly. The truth is, that where there 
is a plain and expreſs eſtate tail given by will, there it is | 


incident thereto, that ſuch eſtate tail, and all ſub- 
ſequent remainders and limitations, mould be bar- 
rable by a common recovery; whereas if the judges did 


admit any eſtate tail to be abridged, reſtrained, or quali- 
* fied, or to be made conditional by any particular clauſe. 


or event, ſo as to prevent the full operation of the reco- 
wy ſuffered by the denee in tail, the tendency thereof 
would be to invalidate common recoveries, and to eftabliſh 


limitations in the nature of perpetuities; ; and an execu- 


tory deviſe is always where by the firſt words there ia a 
gil "of the Ss SHR pra bevames _—_ 5 


timed indent words 
there is 2 gift. of an eftate tail, the ſubſequent words '0 ope- 


rate not as an exeoutorydeviſe, but only; ASA conditional his, 


mitat ion, in a particular event of the remainder expectant ; 
onthe eſtate: tail. See Bridgman, fol 1. and 2. in the ſaid” 
Caſe of Pell and Brown. Wherefore I am of opinion, that 5 5 


under this deviſe, Newton Walker, the teſtator's daugbter, 
who. afterwards. married. mr. Walter, was vas complete tenant 
in tail; and ſhe coming of age, and doing all ſuch acts, 

matters, and things, as by the laws of Batbadocs were equal 

to the ſuffering « common recoveries, The thereby d did elfec⸗ | 
wally. defeat. and deſtroy ſuch eſtate tail, and all the ſub- 5 
ſequent remainders and reverfions, and particularly zo che 
as Walker. 
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: OHN BISHOP being ſciſed” to him and his'heirs of 4 Cai 5 


2 devise and bequeath to my loving friends, William 4 and their 


Fs by at Much-Baddow aforeſaid, to hold to them and '« _ 4 


ne, of. and Robert Carſel, "of ——, all that my Þcirs, . in truſt "if 


te their heirs, in truſt for and to the uſe of my dear and «life; and fr: 
4 loving ſon Charles 1 for and during the term of , bis deceaſe, 


{his nãtural Hife; and after 
« wife as my ſaid: ſon Charles may happen to leave behind he mi 


is deceaſe; to the uſe of ſuch a « fuch wie 2 = 


3: freehold meſſbage, farm, and lands, in Much- Baddow, 3d July, 1723. — 
in the county of Effex; by his will of this date duly atteſted, . 1 | 
(inter alia) deviſes as follows,” via. 1 do hereby give, viſed to 2 i 


him; and after the death of my ſaid fon Charles and his © 1 . EA 4 


« ſaid: Wie then in truſt and to the uſe of the heirs of f the « * 
* bad of my ſaid Charter lauf tobe bbb, fn tails S of 8. 


4 of 28 828 


Tins 4 wile, ut 
2; the uſe of the bit A to be begotten, in tail male, 


* after another ſucceſſively, as they ſhou d be-in priority of birth; and for want of = | 1 ; 1 
iſſue, remainder over. der the teſtator's death C. marries; and 15 


common recovery, with double voucher. of the eſtates deviſed. —The.Orinion of Mer. 
Boorn, Whether C. took an' eſtate for life, 0 or in tail 2 ? and, i 
W N | 0:9 * 


n * 4 


and his. wife u; 
whether, if * * 
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— ol i 24 aloreſaid ; ge 7 


= 715 to t 
2 cc ter 8. Simpſon then living, 

<< the heirs of the body of: ſuck eldeft- child of my ſaid 
; Papal lawfully.to ba begotten, in tail 1255 a3, 


the uſe 


« daughter Ann lawfully. to be begotten; 


 . << right heirs for ever.” 


..- heirs and afligns of the ſaid Charles-Bilbops: 
da the eſtate of other perſons, for the Weben wt the: ſaid 
= "Charles Biſhop undd his heirs. 


. _ _ releaſe, and bargain and ſale inrolled, conveyed by 
Charles Biſhep and Satah his. wife, and his ſaid two. truſ- 
dtc,es, t0 the ſaid John Shorey, his heirs and aſſigns 3 and 
purſuant to a covenant in the ſaid indentutes, a ſine fur 
1 3 de droit come ceo; &. with 
—--- levied by faid Biſhop and wife of the ſaid premiſes to the 
aid Sborey and his heirs, as of Michaelmas term follow- 
ing; and gharey and thoſe claĩming under him have en- 
„j;apecdl the ſaid premiſes ever ſince. Afterwards,- the ſaid 
-* _ © Charles Biſhop had iſſue by the ſaid Sarah bis wife * ſon 
If IR named John, and other children. 


« gens ond! *» dds 40 fool NY | 


ce 2 and priority f birth ; for want of ſuch 
| e e c ſaid ſon Hate, then in tra for and to the 


dal to be i, "ay In nr male 


inp $427 of, 
14 in truſt for 


ſaid grand - dapgbter mrs. - Sim fon 
a © uſe of 555 eldeſt child 4. - 


be it fon or daughter, and 


« daught 
« aforeſaid ; and for. Far, of ſuch iſſue. of the body of my 
ec ſaid day 5 15675 Sarah Simpſon, then in truſt for and to 

25 the oldeſt child for the time being of my faid 
ter, fucceſ 


hter Ann Baker, be it a ſon or dau 


Kue ons after another, as he or chey ſhall be in ſenio - 


ce rity of age and priority of birth, and to and for the uſe 
« ofthe heir of the body of ſych eldeſt child of my ſaid 
and for want 
* of ſuch iſſue, then 1 in truſt for and to the uſe of x my « own 
In 1729, Charles Biſhop And Sa arah his "wiſe foffereda 
common recovery, with double e e of the ſaid meſ- 
ſuage, farm, and lands; and the ſame was by deed declar- 
ed to be to the uſe of himſelf and two ue K 
erat, 


waar had 7 1 . ou 


In 1730, the ſaid. Charles. Biſhop- bald che, premiſes 10 


5 ae and the fame were hy indentures of koſe and 


the ſaid 


pfoclamations, was 


In December 275 the faid Charles Biſhop 


th then n of the age of te . | — 1 — 


7 — + for her life; 
_ aſe her death, "to the uſe of and in truſt for the 


aforeſaid davgh- 


. died. "The 
3 be Sarah his wife ſurvived him, and is ſtill Hving. John 
d 


 DEVISB. 
4 he went. hejond et arbor one of che king's 


ips, in his majeſty s ſerviee, and returned to England 
about three years fince, and now ſets up title to the eſtate, 
- that his father was by't] the above wilt intitle to 


it only Or life. 8 1 91 33 


Whether, by the e of the vil Johw Filip, h ire. 
| fon. RY took n in the farm at Baddow, 


ly for his bfe an eſtate for life paſſc 


Shartes, is not his ſon John barred by the fine evied'h y 


five years after the death of the ſaid Charles ? or, W 
have five years aden his mother's death to claim 15 


= "AM Wh 0 inion, that Charles, the n of the . dulce. 


ok a legal eſtate tail in poſſeſſion or remainder, and not 
the truſt only of an eſtate tail. It is immaterial to enter 


into any diſcuſſion upon the point, whether the eſtate tail, 


which Charles the ſon ſo took under this deviſe, was an 
or not. I am of opinion, that it was not 
an eſtate tail executed, but that it was an eſtate tail aQu- 


eſtate tail executed o 


n 


aly veſſed and ſettled in him. The eſtate in the wife for 
her life intervening between his eſtate for life and the ſaid _ 
eftate tail, matle that eſtate tail a ſort of remainder. Vide 


the Caſe'of Duncomb and Duneomb, 3. Lev. 437. But 


ll it was a remainder veſted and ſettled in him; and 1. 
he was properly vouched i in the recovery, and there was a 


| good tenant to the procipe who had acquired the freebold 


before - hand in due form of law, I a 


which! 18 John, will be well barred thereby : but I ſuppoſe _ | 


the recovery was not a recovery with fingle voucher, for 
that would not do in this caſe ; but indeed that ſort of re- 
ebyery is now quite diſuſed. , If you look into Coupledike's 


Caſe, 3. Ca. fo. 67, you will find, that if a man is vouched 


in a common recovery; which muſt be a recovery with 
double youcher, he ſhall be barred of all the eſtates which - 
he has, as well thoſe in poſſeſſion as thoſe in remainder, 
I ſhould here take notice, that it ſecms pretty probable 
that the. ä N in | this — to mine his ſon 


SES . Si 


Charles and his wife; he having made no claim e 
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DkEVISE. 


Charles riet tenaut for lite; and to e the Femulnider to 1 5 


bis firſt and other ſons ſueceſſively in tail -mgle : but un- 
TEL bel there are ſome further clauſes in the will than thoſe but 
which are here ſtated, he has failed to reach to what he 
LY ©» aimed at; for i it ſeems to me, that nothing more can de 
made of itthan a deviſe to his ſon Charles for his life; and 
after his death (6rlt interpoſing an eſtate to his wife fot 64 
ber life), then to the heirs of the body of that ſon. Charles; MW ©"! 
„ tbey, if males to take the ſucceſſion - according to the 955 
rights of primogeniture; in all which there is not a word 
do alter, the conſtruction of ſaid Charles's. being to take Feb 
oo an. eſtate tail himſelf, under the 1 to 5 heirs of in ©: 


bis body layfully to be TON. 15 RO SER, 1 this 
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"made the ene cbt IE br 3 ive and deviſe 


b 3 wk — «& my -frechold meadow called Meanham-\ eadow om 
d of his * ncpbe dr. Thomas Clifton and the iſſue of his body lawfur 
_- durfen 0 ly to 5 e at his death ; and for want of 
n 5 J give the ſame to the chancellor, &c. of 
JJCCCCCͥC0 . S407 en 46 
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1 AM ar ERP that (not wit 
ee at his deceaſe,” which, I ſuppoſe, create the doubt 
in this caſe) C. takes an eſtate tail by the deviſe to him and 
we iſfue of his body; and that he may by recovery bar the 

intail and remainders over to the chancellor of n 
And) = 
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kan ading the yon 


in cod title to himſelf ie lee darts. A eee 


eſtate for life in C. "with-a;contingent.remainder.tajſygh „ 1 | 


h to'the Univerſity, &ec.:: ſo that, as he is only tenant for 
life and not tenant in tail, I think he cannot bar any of 


v0 truſtee appointed. think it may be donc, though 


the Oe of ly to diol Bo ben o no iffue of C. in being when 
the will was made? and, Whether the words /iving at bis 
halb do any ways abridge the former words, or make any 


Whether C. does not moſt clearly take an eſtate tail in 


© 


| K; this limits ni . 4. 


but 1 e e tie, it muſt be conſtrued to bo oni an 


children as he ſhould have living: at his death, as joints 5 
tenafits; for their lives only; with a remainder over ben FS 
the contingency of his leaving no iſſue living atihiz death, 


the limitations 'over/by a-rccovety./-, Poflibly he may har 
tem by a fine, they being all contingent remainders, and 


this is contrary to the intent of the teſtator. 10 f. 15. Ro 4 7: 
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variation in the caſe, ſuppoſing the words had been heirs 55 
of "the body, as. C..could have no heirs of his body | but ſuch | 
2s. muſt be lying at his death, which is er preſſio corum-quee 


tacit ant, et talis expreſſio nibil operatur-? and if fo, 


fleſhon,;and may by a recovery (ng not. 25 a fine) bar 
; . dine over Jo. the 9 8 


; 22777 x "day 2 25 8 ik 
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IHAVE further WE a 1255 Gate; and oy Sung 1 Wiara 5 2 : | 


vin, that C, takes an eſtate tail by this deviſe, it he had * | 


ne 


no iſſue at the time of the deviſe; and then the eſtate wuſt Fw „ 


T's, * —. "i o > # 
5 * $4 © 


veſhiin.him alone; 3 and as it could not be known when 6 5 Ws 5 * 
ibe teſtator died, what, children 33 3 * the. deviſe, 8 . +," al 
5 which. would have been good if he had children living at 1 
his death, and the eſtate for life being! in the deyiſee, there- 
fore the iſfue of. the deviſee could only take, I think, Y 
way..of.. contingent. remainder, c having no particular 


per it: for the eſtate | is not ame given. 
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5 2 death 3 ſo this: is 2 particular. deviſe. ty 
' hin viider u particular qualifications that is, living | 
a i Heath; and he might or might not, have ſuch; 
_ «6d by this) means the remainder over _ take . 
which L ppoſe the teſtator intended. an . 
Bur the word ine being e abovt, I think 
1e dscam a word of limitation, which would. otherwiſe 
BY have deen a word ef purehaſe 3 and though the iſſue of his 
= RD nnr be the heits-of his body, muſt be living 
_ at hig death, yet the teſtator ſcerhs to intend a ſpedial de 
3 ſignation of gift ta ſuch iſſue as ſſiould be then living, to 
men N 1 think this of no means a clear 
2 Ld ow 5 "Yo # e 55 48 i "=: 11 
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4 tr Me | io 11 IVI 150 u fea this IN 15 WY Wilbrahai's Opl. tal, | 
Z * nions thereon; and as he {cems. thereby. dearly, to admit, it tot 
r the words iu of Hir body are words of limitation, 
= and mean the ſame as heirs of bit Dody, I am therefore of I enge 
=. . : opinion, that it is an immediate deviſe to C. und the who 
0. - ius of bis body, $7 that the words living at his death ds 1 
not alter or vary the former words, as was adjudged i inthe the 
=_ Cate ef Rithatels and Lady Abergavenny, in 2 Vern. 324 bor fu 
and bther books; and therefore, that C. may by 8 
—_ ber the intail and remainder over tothe * of Or 
I 2 M ford, whether 1 or conting ent. 0 25 3 SY 
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% Ro Ky 1 HAN 8 and? Wee wks ene v 
| nana, an Opinion, contrary. to my dubio ju us ſentiments above att | 
= founded; 3 and 1 find, that 3 in | thoſe Caſes the words "heirs 
5 LY & = of the body living at the teſtator's 8 d death, ate the words bn 
3 which thoſe Caſes or Opinions, ate grounded. And tho 
1 * 1 admit, if. by a deviſe in a will to a man, and to the ilfue 
1 2 of the body, the word ie i is à word of limitation, 2 well 
5 Th 1 28 heirs of the body, yet I think that u 8 — 
= i from the verd. Vr Be the bers: for bers he the 
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iſue of the body. are words naturally of purchaſe, and not 


of limitation, except in a will, where the teſtator's intent 


iclear ihat iffue meant defcendants- Here the teftator | 


might have a particular view to the children living at bis 


death; and though I find Gifficultics in this conſtruction, 
yet L cannot retra@ my former Opinion; but in this L am 
clear, that as this is a point I cannot find has ever been 
| adjudged,: therefore I would not ee en os : 


chaſe under the revavery. NT py 


ON: confideration ! had of this Cale, Iam eb to 5 Mr. n 


of inion, that C. takes an eſtate tail in Meanham-Meadow. 
Had the deviſe been to C. and the heirs or heir of his body 7 
lying at his death, 1. conceive it would have been an eſtate 


tail, becauſe the teſlator's meaning muſt have been to give 


it to the deviſee and his poſterity, or to ſuch deſcendants _ 
in he ſhould leave behind bim. There i is no great differ- 
eee between a deviſe to a man and the beirs of his body 

who ſhall be exiſting a at bis death; in which laſt caſe the 


words at bis death mean nothing more than what is meant 


by the common words, to a man and the heirs of his body; 
for ſuch heirs muſt, be exiſting : at the deviſce's death, to 
give duration t to the eſtate tail. Indeed, . heirs of the body 


are in ſtrict propriety of [ law] ſpeech words of limitation, - 


both in deeds and wills; whereas the word iſſus is in a will 
either a word of limitation or a word of purchaſe, as it will 


beſt ferve' the intention of the feſtator, Here the deviſe | 


| over is 10 ſort of charity, or pious uſe, and it cannot be. 


conceived that the teſtator meant to make C. t 
life, and then over to this charity at all events, even 
ſome or alk ef bis children ſhould have a numerbus ilfue. 
Had the deviſe been to C. for life expreſsly, and then after 


his, > deceaſe | to the ifſue of his body living at his deceaſe, 
3 the . & Eg would have been certainly a wore. ES 
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: 13 And that conſtruction would have been  fortified'by the 
Word © living? which Fown'in common; caſes makes the 
word ue or heirs of the body; as de/eriprio per me,” as in 
Atcher's Cale; 1 Co. 66. and Pell and Brown, Cro. Jac, 
390, pl. 18. But this Caſe differs widely from thoſe Caſes 
The Caſe cited to me by mr. Bernard from 2 Vern, 320 
is a very ſtrong caſe, that the word living makes not the 
words heirs of the body, or even the words heir of the boch, 

in the fingular number, words of limitation; and I have 

been of the ſame opinion on former occaſions, where 

2 5 counſel of great eminence (F azakerley and Filmer), who 
5 at firſt had been of a different opinion, agreed that wa 


the better opinion, and gave | it up. —1 think E. ſhould 


: 5 8 maße 2 leaſe | to A friend for. ninety-nine years, in truſt tor 


" himſelf, to fave himſelf from the, forfeiture, and then, he 


=... mY ſuffer a recovery to bis own uſe, making, a tenant 
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0 the præcipe in the common form. | 3 2 Remi, 
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48 well as "of limitation: : "when of limitation i it is colleQive 


and bgnifies deſcendants i in all generations; ; when ol pi pur. 


chaſe, it may denote 2 particular, perſon. : 2 8 40. 
Savil. 75 and 132. 2 Leon. 25. 2 Bulſt. TE 
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| a by will £ all, Jus 
ee _ Norenibes, 1729 „K. 1 ae ey, an an- 


*nuity of col; to his wife, and ſubject thereto he deviſed 
ſaid eſtate to two truſtees and their heirs to the uſes and 


truſtees ſor 
twenty one 


years, and fub- purpoſes following, viz; To ſaid truſtees; their erecutotß 


eck thereto, to &c, for twenty years from his death, ſans waſte3.and-altcr 


. ones the expiration or other determination of the ſaid term, to 


oafte; remain- the ule of hir grandſon „ for life, ſans waſte ; remain. 
der to truſtees 
and their h heirs 
during the life 


life 
| body of 7. 0 ee 


128 £ „ 


cc to the r dul of of 


of 7. C. t e . eee re 
| tbe heirs of the body of 2 . [ome Bri over—The. Orion of Mr. * FRY 
-X . v2 C. is tenant fo | | 


F life or in Hol ? 


. to efoſtces and theif heirs jy the * WOE 


Ob to Renee with 


Küng fo aid eſtate to an annuity of 51.to'8-C? for her life, 


the ſame is deviſed to the Taid truſtees, "theif executors; - 


Ke. for five hundred years, fans waſte and ſubject thereto 
to M. J. for life; remainder:to tru 


„ J. ; remainder to G. H. ſon of G. H. and The heirs 
of bis body; remainder in fee to ſaid G. H. 
The ſaid teſtator thereby alſo deviſed guocker aſtute in 
Kington Langley to the ſaid truſtees, and their heirs, to 
uſes "Ot; ar viz. to the uſe of his wife for 


life z then to ſaid truſtees, their executors, &. for twen-. 
| Pr years /ans waſte; then to the uſe of the ſaid T. C. 


or life, with like remainders to truſtees, ' and to ſaid 7. 
C's iſſue, as the above eſtate is limited in favour of him 
and them; and for want of ſuch iſſue, to ſaid kruſtees, 
theit executors, &c. for one thouſand years, ſans waſte ; 


| remainder to the-uſe of R. H. ſon of ſaid G. H. ſenior, 
| and the heirs male of his body; remainder to the heirs of 


his body; remainder in fee to Rid R. H. ö 2 
The ſaid teſtator thereby alſo deviſed all thay his "TOY 


bold eſtate at Kington Langley to ſaid truſtees and their 


heirs, for the ſame terms and uſes, 1 in favour of ſaid 7. C. 
and R. H. as the above eſtate is limited, except limiting 


an eſtate for life therein to his wife, and raifing two terms 


of twenty-two and nine hundred years, inftea@' of the 
above terms of twenty-one and one hundred years. 


The faid teſtator thereby deviſed alſo another late at 


Brambleſhaw to the ſaid truſtees, and their heirs, to uſes 


following, vz. to the uſe of (aid truſtees, their executors, 


dee. for twenty-three: years from his death, /ans waſte, and 
then to the uſe of the ſaid T. C for life; and to the truſ- 


tees and the iſſue of the ſaid 7. C. in the ſame manner as 


the above eſtates are limited to him; and for want — 


(without creating any intermediate term) to the uſe of the 
ſaid G. H. the ſon, and the heirs male of his body; re- 


21 5a_s to the ee his NET remainder in fee to 
im. £48 18 N ou 25 15 $9 1 
The ſeveral nee twenty, wenig- one, twenty-two, © 


m4 twenty-three years; were orcatedfor raifing money to 


pay his debts, legacies, and funeral expences, and chem 


115 3 ceaſe; and . 39. ſeveral terms For fire hun- | 


N 


gent remainders, but to G perbit did 

J. C to receive the profits for life; remainder in the heir: 
malt of "the bedyof the ſaid T. C.; remainder tothe heirs of 
the body of the ſaid T. C.; and "I want thereof, after ſub- 


| ces to preſerve contin- 
peat remainders: remainder to the heirs male of the ſaid 


gr one e . de years 1 were create 


eg or profits, five e and 
pounds, — ee in caſe e 
555 till the terms oommenc 


| Power for ſaid 7. C. 9 7 . after Yap as 7 

= Et perſon'who ſhould haye the immediate freehold 

| - the ſaid premiſes, to grant all or any part of the premiſes 
the frechold whereof. Mall belong to ſuch perſon, a & 
e {ajd. terms for a jointure on any wife, 
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=, The-teftator died without revoking the ſaid will. Hi 


© widow is fine dead. The truſtees, who were appointed 
. reaounced ; upon which, adminiſtration vith 
the will annexed, was granted to D. E, during the ming- 
_ ,- rity ef the aid 7. C. who, being come of age, has taken 
aut adminiſtration with the will annexed, and is in bor 
ſeſſion of all the ſaid eſtates; is is married, and has no 


paid him by F. T. gentleman, 175 to him all the ſaid 


long live, in truſt for ſuch uſes, &c. as he and his heirs 
1 mould by any deed duly executed direct, limit, or Appoint, 
23d Jan. 1745. By indenture tripartite of bargain and ſale inrolled, the 
1 ſaid T. C. grants to R. A. his heirs and aſſigns, all the 
=_ above eſtates, to hold to him, his heirs and aſſigns, to the 
=—_ _ intent tha the might be tenant of the trechold, whereby a 
TT . recovery might be ſuffered before the end of Hilary Term, 
_—_  A*hc-anceureto the aich 5 C. his heirs and af 
= | 53 1 . bf; SA 5 
A 5 Ts Feen of recovery ſuffered at "har. DE 
E 1 The The ſaid. T. C. wanting money to pay off ſaid R. He 
derm of the re- debts and legacies, and to anſwer his other occafions, pur- 


cov 


LY <a The Poſes to take up 1000l. on a mortgage of the above eſtate: 


1 9 — 5 And otbet lands not included in this title, about 10l. er 


ere, The annum, which, with the above e is e yearly 
4 value of 150l. and upwards | . 2 
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1 27 it a te nes the ſaid. nol on iis forw 
zz  . rity, or what object ions are to he made to it P Ol which 
_— 1. to give War reaſons or large, ; | Bf 
irn a mortgagee, upon having Ply LY 
. 4 he ſeveral terms of twenty-one, twenty-two, and twenty: 
8 "5, * and of the term of ws na years, deter- 
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06. bang. By indenture the ſaid 7. C. in conſideration of 10 


EH I | - eltates-for ningty-nine years, if the {aid 7. C. ſhould - 
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are u s 


3 5 
1 1 


the' 26th of January, Rn er mover rene 
vy of morigage on theſe lands from the ſaĩd Ain 
caſe the recovery ment ioneiũ abovt be ſuffeneil in ius form, 
and che Queries I have made in the margin aun be an- 3 
ſyefed in a: ſatisfaQtory manner ; and-alfo i in caſe — 
has not incumbered himſelf by ſlatutes, judgments, &c, I 
or other prior incumbrances. As to the nature of the 
eftate which T. C. took by the will, it ſcems plain that the © 
teſtator's intent was to reſtrain him from defeating the 
remainders dependant on his eſtate; but his intent ſtands _- 
not with the rules of law, and is therefore vain; for, no 
10 Vibſtanaing the interpofition of the eſtate to truſtees tg 
„% preſerve contingent remainders, T. C. mult take an eltate ' 
0 tail by the limitation to the heirs male of his body: and 
in tbough this was not an eſtate tail executed ſo as to max 
nt, je e tenant. in tail in poſſeſſion, yet it was à veſted re- 
he | mainder in tail ; and 7. C. having the freehold for life, e e 
he could well convey that freehold to R. M . the bargainee 3* ; 1 
un being by bargain and ſale, "that paſſed nothing more 
n, than what might lawfully paſs, which was an eſtate offrec- |. . —Y 
or hold during the life af 7. C. and ſo that was no forfeiture. — 
That when F. C. came in upon the voucher on the eco. 
p very, that was in privity of his eſtate tail; and the eſtate 
- being thus recovered againſt him, and he having a recomßxßxC 
© i pence; all the ſubſequent remainders were barred ; and be 
oi - ſtanding out of an eſtate in truſtees during the life of T.G 
| is immaterial to a mortgagee, the, teſtator having unad- „ 
a _vidy and unfkilfully guarded againſt the deſtruction of .. hs RF 2 br 
+ contingent remainders, when no contingent remainders ä— > 
were by him limited throughout the whole will ; ſo that 
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h his precaution to guard that from deſtruction which wa: 
; never to exiſt, was abſurd, frivolous, and Vain, and can 
| e alteration in the expaſition'of his will. Andtme 
a - caſe is no more than were 4. tenant for life, hs ya "— 
4 lere ſe bor lie vin remainges 8 gazin, in tai wut oY 
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| ren N . Win and fale 
= _ .canrolled; the recovery ais well ſuffered, and the eſtate tail 
well deſiroyed; and all reverſions and equajedlere hereos 
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ca . 0; By, his will gives to T. JF. and. au Pr ll bis fat 
_— {2X of inberitance.in truſt, to pay (out of the rents) to 
—— N his daughter Bl. 5]. yearly, for the uſe of her children, un- 
8 E ahi, eſtate fi | her eldeſt daughter attained twenty-one; and if ſhe died 
IG inheritance before, to pay it to the mother till ſhe would have come of 


= - <cragha, nf age; and at that æra to raiſe and pay to all the children 


3 ä dan un' mare his laid. daughter 60l, between them equally, upon their WI. 15 
ern d reſpeQively. coming of age: and alſo to pay to or for the 1 
10 


== uſe of his grand-daughter G. 6t. yearly until ſhe attained 


I ' ewenty-one, © twenty-one, / and then to pay her 40l. but if ſhe died be- le 
andthento raiſe fore age, to divide the yearly: 6l.. between the children of WM to 


= du ir bib ſaid daughter B. and his ſon D. and to divide the gol. 7 


oſs: and ſub» in the fame manner. After payment of the above legacies, 
"Jeet 5 he he gave all his eſtate to his ſon D. to hold to him and 
3 hs iſſue, lawfully begotten,” fog ever 3“ and i in default, W * th 


. 1 er to 8. Tor 
mud his iſue he gave the ſame to his grand · children. 5 1 
1 8 de D. has poſſfeſſed the eſtate ſince his father's death (ten 3 
= „ Tears), he paying the annuity therein mentioned, and in 5 
© - minder overs, rch-laſt married. He had a fon! born Withr a | month 8 
| es, alter, who i is now living. e 2 
1 © Whether D. took as eftuce for life, or in tail? and if the (TREE hath * trüber could, Fo. 1 2 
A | Ba the grand- children TO ea nt Join with —_ EPS a e without 3 pt 
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1 he N intitled to "he money charged. by the will Ah 
C 2 8 5 = are all under age. 3 
F . 1 "Mi 78 D. ſuffer a goo recovery ? Can' 7. HW. the ſurviv: 3 

=_ . rr” join in a recovery with ſafety 3! and, In what Es 
EE 5 manner af] ane mo hey charges by ths: will be ſecureg? = 


3 l * + 333 * . 


THE Tegal ſtate in tes 5 is here | in 7. W.\ the ſurviving | 
1 >. ö 28 
"truſtee : 8 ** joy 2 tees . and i in nk have nothing but aro 

8 1 1 1 


re) * 
7 
* 
. 
2 A f 
WW Pip of 
So 7 . 
1 9 
" 


2 


” DBVI 


to'thele charges, the equitable freehold and inheritance is f 
given, to H. the teſtator” s fon, to hold to him and! his iſſue = 5 8 
lawfully begotten. By. theſe words he is made tenant in 2 
ail; and he may without the conſent or concurrence 
7. Vs the truſtee make an equitable tenant to the e precipes. 1 


et). bis will bar the remainder ; for this is an equitable , 
intail, not a legal one; and the rule is, that tenant in tail 
of an equitable eſtate may, by uſing the ſame forms and 
ceremonies, and taking the ſame ſteps as, if he had the 
| legal. eſtate tail, he would. then be obliged to uſe to bar the 


4 


legal intail,. bar the equitable eftate tail, and all the re- 


truſtees, ot thoſe who have the legal eſtate. If D. purſues 8 


And pay the ſame; or the legatees may file a bill againſt 
Ilt, | : the faid T. W. and D. for a ſale of ſo much of the land 


7 3s ſhall" ſuffice to raiſe theſe legacies. © But the equitable = | 5 EE es 
i recovery which ® 3g may. now r ſuffer. alone will do no harm WW... 


th to the legatees, who will, "after that, be in the ſame plight 
zs they are now in; and they now ſtand prior to D. both 
u W 2: to the annual ſums given them, oe as to the groſs: de ul 
£3 e ſums too. 155 11285 In 25 wt nd LE 6 5 
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-maitiders thereon, without the aid or concurrence of the 


legatees, for whom 55 . will remain a truſtee: and 7. „„ T | 
ſhould not join in the recovery, becauſe he is to OO. 3 
2 [legal eſtate for the benefit of the legatees, whoare intitled 0 


ITO and no eſtate either 3 or 8 ſubzen 8 4 


and ſo. ſuffer a Tecovery (in! which he muſt come in vouch- _ 5 e 


this courſe to bar the intail, he will do no prejudice to the - „ 


to his affiſtance when they ſhall come to want their prin- "2 -_ 
.cipal.; ; and he may then enter, to oblige D. the ſon to raiſe 2 af, way f 4 ER 


— 
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. 7 45 ok 2 3 N 17 . eg, £164 2 2 
k dean and chapter of Durham, by their indenture 

. of leaſe dated 26th. September 1745 did demiſe to 
| s Elizabeth Roſe, her executors, Nc, all. thoſe their tithe 
dle corn, and grain, and ſheaves of corn and grain, coming, 
3 * 5 growing, renewing, chaneing, and being within the town- 
dio be, that che Rips and hamlets of B. B. and E. in the county of Nor- 
"> fame ſhould thumderland, with all and ſingular profits, commoqities, 

lieg win ways, eaſements, and appurtenances, to them and every of 


＋ 


d 


15 
* 
* 


Aue as counſel &c. from the ath of June laſt paſt, for twenty- one years, 


mould 1 4 a certain [yearly rent therein: mentioned Elizabeth 


* Ae Tale heirs Roſe is dead; but before her death made her will, dated the 


1 


e his body; Zoth of September 1732, whereby, after Ferthog ſeveral 
a 


7 


kemaind annuities out of her tithes held by Teaſe from the 


* aver; m0 2Þ- and chapter, The did give and deviſe all the reſt and reſi- 
- and dies —The. ſonal, whatſoever. and wherelpeyer, to her niece Mary 


Orinion Bell, her executors and adminiſtrators 3 and thereof a 


Mr. Boor n, 


5 e — and took on her the execution thereof. 


F | _ js.Imtitledtoap ſaid Mary Bell proved in the proper eccleſiaſtical court, 
oc, Whether the, | Mary. Bell is dead; but before her death made ber laſt 


| executor ® will, dated the 19th November 1750, whereby, after an 
do und to um annuity deviſed by her to Mary Robſon for life, out of the 


ene faidJeaſchold tithes under the faid/dean and chapter, (he 
. . W. 2. cee int it was: her mind, that ſuch leaſehold; eſtate 
KO herward: for 290lg, from time to time be renewed and kept on foot, 


"the benefit of fox the ſecuring-in the firſt place to the mortgagee thereof 


* — 


Y : and then her further mind was; that the ſaid Teaſehold 
= © eftate (fubje&as aforeſaid) ſhould be ſettled: as: counſe! 
- /ſhouldadviieuponhercouſin William Reed, and the male 
= heirsof.his body -lawtully begotten ; and in default of ſuch 


children? his principal and intereſt, and afterwards the ſaid annuity; 


©, © heirs for ever ; and then bequeathed ſome ſmall pecuniary 
legacies g and directed that the ſame, and all her debts and 


profits of her ſaid leaſehold tithes, previous to ſuch ſettle- 

— ment thereof as aforeſaid ; and that the charges of renew- 
ing ſuch leaſcholdeſtate, for keeping the ſame on foot for 
E  _: the purpoſes aforeſaid, be alſo paid out of the rents and 
= profits, and did thereby give and deviſe all the reſidue of 
her real and perſona] eſtate, whatſoever and whereſoe ver, 
unte and to the uſe of William Howard, his heirs, execu- 
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Kane) ke fer. them belonging, to hold unto fald Elizabeth, her executors, 


id dean 
— dus of her eſtate, goods, and chattels, as well real as per- 


DL Whether R. pointed the ſaid Mary Bell ſole exccutrix 3 which will the 


maale heirs, then to her coufin John Reed, and his male 


fkuneral expences, be wholly ſatisfied out of the rents and 


r owe * 
en, og eta I aa * * 
. * 9. 45 8 N Tarn 
os COTS, RE 5 FS; 6, 
# 
by» 


won, adeniniftrators, and alas and appointed bins lee 
executor. thereof, Who proved: the ſame in the Proper * N 


cdefialtical co „ 


e 18 dead; but bebt Yi Jah 


trade His will, and thereof” appointed ay N Dorothy 
"Howard fole executrix, FI 250 
William Reed, upon his death of Mary Bell, entered 


into poſſeſſion. of. the ſaid leaſchold tithes, and i is now in 


ofſeffion thereof. 


Paging a fine to the ſaid dean and chapter. 
Immediately after the death of the ſajd William Howard 


D (io wit), in the year 1753, the faid leaſe was renewed by 
William Reed, and the fine paid by him, and was taken 


by his direQion/ aud conſent! in the name of Dororby 


Howard, the executrix of William Howard the mortga- 


gee, with an intent in the firſt place to ſecure the mort- 


| Fus ge money, and after that as a truſtee for William Reed; 
ut leren of truſt, or wo ns. further,” has =” 
| 7 been done. 


eee Reed defires 10 be adviſed in the following 


no dec 


riss. 


As this is a leaſehold eftats, will the ſettlement thereof 1. Quare, : 8 7 1 


HRT by Mary Bell to be made in the manner ſhe has 


done, be 5 God valid ? or, Wilt not the faid William 
Reed take an eſtate to him, his heirs, executors, admini- 
ſtrators, and aſſigns? and, Will not the limitation thereof 
to wa? Reed, nd his male heirs for ever, be UG 1 82 
voi 
Fusr, There is 2 good deal of Fiffculty in this Caſe, Anker. 
bo NI there may be variety of Opinions upon it, *The lateſt , a 
4 reſolution is that of Garth and Baldwyn, heard before wat — 9 * 
2 Hardwicke i in 1755. According to the diſtinction ! in that 
L Caſe, if a man. deviſes a leaſehold or perſonalty to F. F. „ 
ol the heirs of his body; : and for default of fuch ine, n 
| to 7. 8 And the heirs of his body; ; and for default of ſuch ; 
: IF to a third perſon and his heirs ; 7. & will take tile 
whole eſtate and propertyin theleaſchold to him, his heirs, | 


-executors,. adminiſtrators, a 7 and alſigns; - and in that caſe 


_ William Howard; who was the executor of Mary Bell's 
will, was the perſon who had the mortgage of the ſaid 
tithes 3 and theſe leaſes are renewed every ſeven years, on 
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0 remainders over to 7. N. and the third prrfang will! be. "If 1 * i 


5 N * 


= 5 Nt in their cd becauſe a imizativn dick chattel . 
teak effect on a general failure of iſſue of any particular 


= l is ſo remote, that the law will not wait for it ; ; and ell 
_ it tends to a perpetuity, becauſe no common recovery can wi 
ET” We ſuffered of it to dock is intail ; cr barg pe and "ad 
1 N | Hip been long ſettled- e e ee eee 8 tat 
* „ 8 | Secondly, If a man 125 a beate 'or 33 in me 
= "awd for J. F. and the heirs of his body z and for default of th 


= : ; N ps 7 covet iſſue, | in truſt for F. N and the heirs of his body; 5 
N 3 and for default of ſuch iſſue, &c.; in this (though every biz 
= .truſt is exccutory)” equity will follow the law, and J. ö. he 


EE -: | ſhall have the whole truſt of the term; and tide to 
=. & n de all void in their ereation. af 
3 Bat, thirdly, if a man deviſes a leaſehold eſtate to truſ- ter 
3 ; - 5 | 1 in traſt for 8 F. for life, and no longer; and alter rer 
= bis ; deceaſe, i in truſt for. the heirs, of his body; z andi in de- mi 
_— - -fault of ſuch. iſſue, i in truſt for J. N. for his life, and no ben 


po longer; and after his deceaſe, in truſt for the heirs of his ill the 
1 ; s = 5 Woche Se.; here; upon the . Garth and Bald. W ad 
1 un, and many other Caſes, FJ. S. an d J. N. will be only 
=. _ -pfufryQuarics, and the dominion or abſolute property will 
be in ſuch perſon as ſhall happen to be heir of the body 
of J. F. at his deceaſe, if he has any; ; but if he has none, 
then in ſuch perſon as. ſhall Been to be heir F che bod 
of 7. N. G.. „ N 
But the preſent is a ile Caſe. Here is a 8 25 
beg executory ; for the truſtees are ordered expreſsly 
to make a ſettlement, and to make one by the advice of 
e On the other hand, there is no expreſſion made 
. uſe of by the teſtator in his will to ſhew that he meant that 
55 | 'F William Reed ſhould only have a life-eſtate, or that he 
5 Mould be but an vuſufruQuary.. This is to be collected 
= . "= from. the intent and by inference, which i is thus :— 
= He orders this leaſehold to be ſettled; and that it ſhould 
N be made to g9 to William Reed, and. to his heirs male; 11 


y — 


8 3 Worn ailing ſuch, then that it ſhould 4 fo fert 6d as to > go 


© ONES 1 1375 


is 
— 


Now 


/ 


ber in caſe William ſhould die duriog.the term. loajing | 


bim at twentyrone, or. elſe to be truſtees for his er an: ” 


Oe iFile codnie) hold adh fg the tra fees is kene tht = 


.eſtats, being leaſehold, in the words of the will, the whole | Ts 5 : 1 = 


will reſt in William abſolutel . And go to bis e executors, „„ 4 
adminiſtrators, and aſſigns; and ſb the intent of the tefſf. 
tator will be fruſt rated; th refore. there. mult be another 42 
method: of Taten 5 eee e the deſign „ö 1 
the will- maker. 92159 VV 80 1 = 
If a elient wa was 77s 50 4 kent! to is coaſts” praying - 
bim to ſettle a jeaſchold do 28 to. g to: Williams and the To 4 
heirs male of his body, the counſel/would order a dtaugbt . 
to be laid before him, by which the premiſes ſhould be ET. 
aſſign d to truſtees in truſt: during: fo many Years, of bo: 5 PP 2 I 
As Wiffiach mould tive, to permit him to receive "the _ 8 - Py, 42 


term a 
rents; and if he died leaving g any ſons, then during the | 
minority of, the elde ſt to 5 1 the rents for his uſe and 3 . 
benefit; and when he attained the age oft wenty-one.years, . ER 
then te aſſign the premiſes to bim, bis executors,” and 
admitiftrators z but if he died” in bis mie then o 


minority ; 3: fe when he e 4. age Wy vocuty-one. | 
years, then in truſt to aſſign the premiſes to him; and fo 
through all the ſons : after which the counſel would direct 


the drayght to,.be: ſo worded as that the truſt ſhould be, 


or ſons, or if he did leave ſong, in caſe all ſuch, ſons 
| ſhould dic underage. then the truſtees ſhould permit John, 
during ſo many ; years. of the term as he ſhould live, to 
" receive: the rents, and then to apply. the profits. for his = -  — 
_ eldeſt. ſon's benefit during. his minority, and to aſſign to . a 1 


in the ſame manner as for the ſons of Willl am. 

This being the known. method of ſettling leaſcholds, N 
and the truſtee here being direQed to take the advice of f 
_ counſel i in this ſettlement, I think the conſtruction muſt. 
be, tha the ſettlement muſt be moulded and faſhioned inn 
ſuch e as will beſt acer the intent of the . 8 . 3 
5 = 3 
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3 give. een to the 22 of what he has directed tobe 5 
done; Which will be beſt done by giving William a life. 77 
| Intereſt, and limiting it overito his ſons and failing ſuch, * 
to John, as[ hay e ment! one 

"AF flic fettlettient ordered to be made be vaid; then, Can 
" the fad William Reed ſell and diſpoſe of theſe tithes, or 4 9 


charge them with a further ſum of n them 419 


by 155 Fill? and in caſe of ſuch, ſale, Cannot they 7 he con- ny 
. y a common affignment by him A mrs. Dorothy 3 
5 ?”or, whom elfe will be needful and neceffary to 


in to make a good tit s purchaſer or orrgagee? i | 


* 1 
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4 28 «Set 4 * Ap by 8 8 


#2 1 n 
. FF 4 
"iy William Reed is is to take the whole, 98 he 1 * ? 
r rs. Dorothy Howard will be able fy make a good title 10K 
= A a purchaſer or mortgagee... ... V 45 


* $%- „ WS od RO 


Ii eaſe the ſaid: William mee e nor difpaſe of the 
Uther, then, What fort of 4 deedh or drclaatiam of truſt 


8 the A Howard fel give the ſaid. William 
5 Reed? ſhe declare it to be or the uſe of him, bis 
1 executors; Ec. ſubjec to the mortga re and annuities 
_—_  _ (eee chereußen or to him 70 7 i male; with re- 
_— OR Ib Reed in md male, put x to 118 fe. 
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mies to ber on mortgage, fo ab that ebe truftees "tridy 

retes and pay the charges ab octafrion Haff arife ; then 
EY. org the fefhzining rents and profits to pay the annui- 
it and ſubjeck theretof im trüiſt to permit ' Wilkarir to 

WEIS © receive the furplus of the rents for his Tif6, with Tuch fur- 

iher limitations overas I have menrleneg bz "way of ſtrict 
ſettlements And I can adviſe no purchaſer or wongagee, 

2 who has notice of the will, r 8 
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© Th "FP: 2 gives 69K Aa an 

e | bo 

" 6e _ 7 my meſſuages, Ad, and tenements, Certain heredi= | 

> I ijidg at 8: in the ſaid/eounty, for and during the fab, 2 

- une and term of nintty- nine yearo, if he ſhall ſo long H. for nine. 
« happen to live, the ſaid term toſcommenee from the day nine years, it he © 

4 of my. death, h -he not doing nor ſuffering any waſte to be c, ep 8 

4 done or committed therein; and from and aſter the de- che determinj-— 

4 termination of that eftate Fgive and bequeath che ſald tien of ha. 

4 meſfuagesz lande, and tenements, unto h- Me f the n b 

x oa} fon: Jawfully:begatten or to be begottan. for dy of the ſaid = 4 | 

=; I. and in default of fuch iſſue, then I give, deviſe, . H. amn 
nd beq 


| 5 1 my 7 N. 8 14. A 4 
| 
i 


"by 


vent, the ſaid meſſuages, lands, and tenements, * begotten or 8 I 
be 4 

oo © It 9. 4 foreſaid, unte my brother Richard Hare, , 7 
at de ry for every; he paying 'thereout urito my ger over— —The | L 
h Rinſrnen John Bunter and Nicholas. Bunter the ſum e e, oo 
6: 35 Hs 17 „ 
ol. a- piece of lawful. 4.5 of Great Britain. : What eftate 3 | 
22 teſtator died ſeifed. icholas Haze the teſtatof“ N. H. and hie , 
ſon 18 ſinee dead. "He had iſfue two children, a ſon and a fueref ee. . = 


phrer; which are now both living's the fon, who-viasthe Ys era * wy 4 / 
was born before the above will was made, and is 1 ; 
ahMarried ; the daughter is married, and has children. I 
What eſtate paſſed by the deviſe to the iſſue of Nicholas 1. Cre. 
Hare, the teſtator's fon ? and; In whom did fuch "eſtate _ 
welt? Did ir velt in the teſtator's graridſon ſolely? and. i 


Will the word ue undet this deviſe he conſtrued as beinc, 1 

and- * the whole eſtate to, the Fang di ors. Did- the © | "I 3 
tate veſt. in the teſtator” 's grandi on and grand-d mY 1 

58 ther as joint=tenants or tenants in common ? and, ä 

85 * word fd fee be whos mag eg crr hp as men 16 ay 


n Tilis is A 9 — full 5 very great © "Kit culties.” # the Anſwer, MEE 4. 
main, queſtion. ie, Whether. 1 the word iſſue in this 3 1 * 

0 bal be taken as children, or as the words bers of the body, 7 >, 
5 Suppoſing the word iſſue is to be taken to be ſynonymous | if 1 1 I 
6 with the word children, then I think, both the ſon and "IF ; ” "A 
©, | daughter of Nicholas Hare, the firſt deviſee named in the . 
b will, will be entitled a as joint-tenants in fee under the words „ ; 1 


r 


” of this will; for the deviſe is ““ to the Mee of the body o 95 E 
1 © my ſaid Tg lawfully begotten o orto be begotten for ever 3 oy 
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; ih Je Mee i is. Cee 8 geren! in the ſame ſenſe as the 
_ words heirs of t the body, then ſeveral other inferior queſtions 
"wilt ariſe 3. -a8, Whether the ſame ſhall be taken as the 
- deviſe of 'a remainder ? or, Whether it ſhall be conſtrutd 
as an exceutory deviſe ? If it is to be taken as a remainder, 

- Hh the deviſe may be confidered as void in ifs 2 
"ib theſe words heirs of the body would, u pon the rul ule: 
ors viventis, be a contingent remainder. 1 = 4th 
there being no particular eſtate of - freehold, | but only a 
bare eſlate for years, to > fuppoit! this Temainder, it would be 
—_ in its creation, upon the reaſons, mentioned in the 
"Caſe of Goodright and Corniſh, 1 Salk. 226 But if it 
| ſhould be conſtrued as an executory deviſe (and that I muſt 
Incline to), it would be good,” upon the principles laid 


1 


. J | down in the Caſe of Scatterwood and Edges,. In the book 


called Caſes K. B. tempore Will. III. fo. 278, 279, Yes and 
nne che Caſe of Gore and Gore, the authority of the Caſe 
of "Goodright and Corniſh" is ſomewhat eneryate( Nis 
2 P. W. fo. 28, 29, &c. and the judges certificate” of the 
"aids January 1733, fo. 65. And it is obſetyable that. this 
Caſe is in verbis de fuluro, the deviſe: being d from and 
« after the determination of that eſtate, ba the iſfue of 
the body of my ſaid ſon begot ten ot to le beg gotten.” And 
ſuppofing the word i que can: in this caſe be confirued as, 
the heirs of the body, then it may be bothia-word: of pure, 
2 and a word of limitation. too; that 1 as, it may be be a 
E ben as to 6 the taker, and limit the e quantity 

2 eſtate too, as in the Caſe of Tipping and Coſins, 

2 Mo. 480. and Carth. 272. See the Caſe of Loddjngton 
and Kime, 1 Lord Raym. fo. 206 that the word Net may n 
be taken both collectively and fimply | in the fa me breathe” 
nevertheleſs, t this 1 15-to- put a greater. ſtretch 1 upon the word | 
iſſue. than ever : have known; and nothing will jufti it 
but the "conſtant endeavour of all courts to berbe (To 
tention of the.teſtator ; lo \ that, _ the e whole, rnd; 2 
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perception. of the rents and profits ever ſince the deserm. 
he ge CCC 


$ an-.. Ihe grandſog hath ſince levied a fine. „ 


c, and declared the uſes ol it 


to. himſelf and his heirs for ever. | „ 
the ſale 'of 1 on le: ee e the 7 = . 


for 


| fance de 5 2 come creo, 


Has the > e 85 5 don, by 7 the above 2. Quare, 
deviſe, fine, and deed es in NY: alone, good right. 3 
to.ſcll. and convey the fee fimple and inheritance el the _ + 
above lands? or, Should not the teffator s grand 5 


2 


| have ſuffered and been vouched in a recovery 7 or, REES. 
Should not the. teſtator's. grandſon and grand: daught 3 
and her huſband have joined in a fine, _ with warranty - > 28 
and voucher of grandſon and grand-daughter ?. or, Wha ; et 2 
other meaſures are adviſable to be taken, to make a ſecure 
972 to che purchaſer, and bar- th er em al n d er ov er to the ; : 5 __ RE ER N A | 
or's brother Richard Hate and his heirs for ever ” — 
lieh remainder over to be well barred, and the pecu. HA EG 
mary charges depe ding thereon tobe effeQually. defeated, 3 ä 
and by any and by what ini or, Is this deviſe in the 
nature. of an executory deviſe, and not of 4 FO, bt 


and 47 Will it be lor the purchaſer to p 7K 1 5 EE 
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BY be wat ihe 1 At rater "E 
245 joiat-tenants. In either of theſe rea recoye =, | _ 88 
bythegrandion and grand: daughter, withvoucher of ihm 4 1 
both, would, as Þ conceive;. Create. 2 an eſtate in fee, and e 
deſtroy all -poſhbility of "title in the teſtator's Tits „ 
| Richard Hare. And 1 do1 not ſee; but that a purchaſer F i 
would be ſafe in taking a N under the: uſes of ſuch. . 
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on the con- * the Tame (after the determination of the eſtates for 
Kruction of the life limited by the ſaid will, as to part of the premiſes, to 
3 eee, faid teſtator's wife and fiſter reſpectively, and after the 

- Orion. determination of the eſtate tail thereby limited to R. G. 
Hhls brother) to the firſt and other ſons of 7. G. ſucceſſive- 
ly in tall male; remainder to G. E. for life; and if he 
. left any heir male, then to the ſaid heir male and his heirs 
for ever (the ſaid G. E. and his heirs taking the name of 


ever (if he ſhould leave lawful heirs male of his body); re- 
maſnder to MH. E. ſecond ſon of the ſaid J. E. by his ſaid 


m_—_—_MMnM ¶ to To 

Since the making his will, the teſtator's filter' being 

dead, and the faid T. having a ſon born and baptiſed by 
the name of I he, by a codicil, gave or confirmed a 

his real eſtate (after ſuch limitations and proviſoes as were 

_ mentioned in the ſaid will) to the ſaid V. and his heirs 

male for ever; and for want of ſuch heirs, then accord- 

ing to the courſe deviſed and declared in the faid will; and 

ik the faid . ſhould die without iſſue male, or without 

brothe? or half-brother deſcended from the ſaid T. G. his 


premiſes to S. G. fiſter to the ſaid V. the deviſee, and his 
VVV *** c 


> 


© upon his marriage with 7 his wife, together with R. G. 


very of the premiſes, the uſes whereof were, by the mar- 
riage ſettlement, deelared to be, as to part of the premiſes, 
dis the uſe of the ſaid R. for life, and alſo (as to the reſidue 
ee che ſaid premiſes); to the uſe. of the ſaid laſt- named 
and F. for their reſpective lives; remainder to the 


EY” in fee JJ... 8 
Taube ſaid laſt V. died in 1942, leaving the ſaid J. 
wife, and one ſon named V. about three years old, 
no other child, having made his will, and thereby deviſed 
the remainder of his eſtate not otherwiſe diſpoſed of (after 


. - 


the death of his wife, being the jointure eſtate, in caſe 


+. - 


eighteen, or ſhould leave no lawful iſſue) to the aforefaid 


3 A 
* 
. = 
: 5 
SB * 
1 
* 


* 


being ſeiſed in fee of divers eftates in F. deviſed 


6.) ; remainder to J. the ſon of J. E. and to his heirs for 


father, and if the ſaid J. E. and M. E. ſhould happen to 
_die without any iſſue male, then the teſtator deviſed the 


N 35 The ſaid; teſtator died in 1926, and . the deviſee, 


the teſtator's brother and deviſee in tail, ſuffered 4 reco- 


- Iſſue of that marriage in tail; remainder to the ſaid W. | 
FVV FCC . PET be 4 3 


his ſon V. ſhould .die before he arrived; at the age of 
JJ TY | 


died without? 


- DEVISE, L 


a. 


„ for is nee; ; and after his death, then according to 


the directions of old W. G.'s will. 


7. afterwards intermarried with D. 14 the Gig 1 


| ad arc now in poſſeſſion of ſuch part of the eſtate as 
tt 


led upon! her in [Jointure by the ſaid dee ſet 


| tlement. arte 


V. the Aukant Wu of the faid laſt e teſtator . G. | 


hed without Me, Being at ng time . bis death” „ 


ears old. 
The laid Fi E. the devilte 1 in the ſaid it; died four 


years finde, Teaying! the preſent 8 E. his eldeſt ſon and 


heir. * 
V. F. Sho $7 OR to be hats at has of the aid laſt W. 

6. (who died at nineteen) and alſo of the faid V G. the 
father, and . G. who died in 1726, filed his bill againſt 
D. and J. to which F. 
that J. E. is not entitled in tail male or otherwiſe under 


the ſaid 72 G-s will, who died in 1742, to the premiſes 
thereby deviſed; but that on the death of the ſon, who 


liyed to the age of eighteen as aforeſaid, he, the plaintiff, 


became entitled thereto as heir at law; the ſame having 
become abſolutely veſted in the ſaid laſt V. G. on bis at- 


taining to the id age F eighteen, though be ' afterwards 
iſſue: Though the 3 of the deviſe to 


mr. E. are in the disjunctive, (vix.) if his ſon ſpoulu die 


before eighteen, or Gould leave no iſſue, which words in 


their literal ſenſe import a limitation over of the eſtate 


to mr. E. in caſe either of thoſe two contingencies ſhould: 


bappen; yet in this caſe, ee paged _ not take | 


Z elfe ct for theſe reaſons. | 
For, they ſay, it never 5 W e of the a 
teſtator to diſinherit any children which his ſon might £ 
haye before eighteen, in caſe his ſon died before that 


— 


time leaving iſſue. For in all the deviſes over of the 


other part of the eſtate, the words as to the contingen- 


cies annexed to them are in the conjunttrve ; and becauſe 


there have been many caſes where the partiele or has been 
conſtrued to mean the ſame as the conjunctive and, in 
order to come at the clear and apparent intention of the 
teſtator, and as it would be in favour of an heir at law, 
"this deviſe would receive the ſame conſtruction. _ 


But it is to be obſerved in this Caſe, that the deviſe to 


E. differs from all the deviſes over of the other parts of 
the teſtatotꝰ's eſtate; for the contingency of the ſon's dy- 


doe 5 ile is here limited 7 * A _ years, 


E. is made defendant, inſiſting 
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| res in all . ater it is h 10 run rs 115 


mould go to mr. E. in caſe his ſon ſhould leave ng 5 


_ when he arrived toan age of e (viz.) chen 
| twenty. T 


as beir, andto perpetuate the teſtimony « witneffes; and 
that the court would direct an iſſue to be tried at law to 
_ aſcertain; his right; and that the defendant D. and. his 


have committed upon any part of the eſtate, wherein it 


: which mr. E. could be "Intitled. to. the eſtate, in tail male 
under the limitations, in the will of 1742, reviving the with, 
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deviſe ;-and that it was 5 teſtator 3 intcorign, the eſt date 
and die without diſpoſing of his eſtate, which probab 
he might i imagine would have been i in his. power. to do 


The dim bin; is hor 8 of the right and vi 
of the ſeveral defendants to.cftabliſh the plaintiffs clai 


wife may be reſtrained from committing waſte, and may. 
be compelled to make ſatisfaRion for ſuch, waſte; as, they 


ſhall appear they had no right to commit waſſe. 4 aft 
Whether the defendant E. is not intitled to che eſtate B. 
in tail male expectant on the death of mrs. D.. bx virtue of 


of the ſaid . G. 's will who died in 1742? and, Wher 4 wi 
ther under the circumſtances of this Caſe (even At it is « hz 
doubtful whether he, is ſo intitled) it would not be ad- © 77 
viſcable for him, being involuntarily made a defendant, Bis w 
to put in ſuch an Anſwer as would bring the merits. of jk child, 


Caſe in ee ? and, Would the coun; 3 in a ee hs al Fare 
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in, (ile 8 7. 60 Ast artbinadibis- age: of file 
be before bis. Heath, the event has not” Bappened on || faſtin 


- | , 5 7 former will of 1715. The authorities are very firong 
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Which conſtrue the particle or in deviſes like the prefent 
into the conſunctive and; 355 as if the teſtator had ſaid, Hall 


die before eighteen, without leaving iſſue * and, th Hand. 
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nd e eine date the r2th of A teſtator ſeiſ- 


EO: . ed-in fee of a nl 
Jl Yo., 1723p 6 les, and deviſes As uage, or tenement, mill, meſſugge. 
1 t Bito owing words, + UI. 4, I'm my Frethold' Waler- and tenacresof » 8 


« mill, lying and being in La aforeſaid, called Bur- _ a Ho 2 
0. u- Mi, po ang Aer the deceaſe of my ſaid wife diſtinguiſhed 


te and ſuch chfld 67 chfldreff 38 he is nd big with; ſuch by the geber! | 
his, child of ehidren dying unter the age of twenty-one name of Bur- 


years and without iſſue as aforeſaid, I give and de viſe A ”.. * 
10 unto. Richard Bri nall,. 115 of ha Br ignall, late freehold water- gf Bm 
1 1 8 lesford 1125 aid ee s to his 1 5 and mill lying, Ke. 
2 57 e Nod f Hit, elbe the gig Richard n 
ne ke Brigntlf ſhall pay thereviit unte his Gſter Jane rhe ſum Mr. Jonn sans? 
ue, ef 50k. of lawful money of Great Btitain, to be paid Onnen. 
e © within one year next after the, ſaid bie d ne Bri joy! bras of _ 455 my i 
"AN Fer "Win an, come into Wee Hon of the ſaid n wk deviſe are ſuffi- + | 
d- 5 m, We 000 ſoon” after departed this life.” le, ciently com- . .- 
"os bis ile rtv Fin and if chere was any afteraborn eee 1 9 i 
his child ee alſo cn 3 and my be wiſe flies! houſe and land? 5 a 
9 bn) iu 5. 565 gong 421 — 
1 Nichard \Brignal al, on the de cath of L * 7 on a 7 of al 

meſſuage or as ar 0 ining of Lo elonging to the whom atum © F 1 


fl, ant on the min, A abet Act es of Wende br was be | 
on pai nnd adjoining alfo:and belonging to the mill. e | . 1 
als Quere, Whether the deviſe abovementioned, will car. See Archer s. 1 
5 y ide n 1efſvage, and ten acres, 2 a were W uſcd Bennett, 4. = 1 
with, an dee ea to be ons to the mil e 1317. _— 
ng | Wei, Withbat the Rode Aud ten actes the milf ie net 1 
nt worth the 50l. payable to Jane; the whole mill, meſſuage, r 
all and — being ſubject to a nn 101. 2 T2 1 1 
4 nn, e vicar of b. Whhirtlesford for ever. "ts 1 7 . _— 
oy 1 N a na, clauſe 1 in the wil «<My —_ Ü 
on 4 ale is, t tif 1 ſhould haj ppen to die Ani 1255 fad „ 
Mn + % "a 8 TR Me Marys, An Er * ij : ATE. 1 
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e he thin wikiſter . J give the big de: Walking othe 
es ton three guineas to preach my funeral ſermon. that 
William Weſtly died in Little St. Mary's, and Mr. oe. 
Waſhington was miniſter of Little St. Mary's, at the 
death of William Weſtly; and we ſuppoſe received the 7 
three guineas for the fene ſermon. 
VN. B. This Mr. Waſhington i is one of the 15 fub- that 
ſeribing witneſſes to the will of m Weſtly, and will, 
_ Mr. Waſhington has been dead many years. 55 18 15 
buzre. Whether Mr.. Waſhington by this legacy was not N 
bo. = 1 from being à competent Nate this will? ont 
Wye | fo, then there remains only | two Wil the wilt; © 


. a | and, Whether, under theſe circumſtanees, Richard 
= .-:.: 8 8 * "Brignall can make A title to the meſſuage, gh and ten 
* 2 es i] e he not being heir at law to the {eſtator ? ** 
5 3 Wd . r 25 1 muy 


=. | Anſwer. 1 IF the  meſſuage 5 adjoining to the Lt 5 


| 8 © von the mill, and ten acres of meadow or paſture adjoin- 
1 . l ! "= ing alſo and belonging to the mill, were always uſed with 
E "> . 5 3 "aka deemed to belong to the mill, I ſhould ehink they 

= will all paſs by the name of. the freehold water-mill called 


. =. "Baran unto Richard, eſpecially, as the gol. payable 
die deviſee to Jane is above the value of the mill taken 
— abſiraRtedlly by itfelf 5 becauſe in a will the intent of the 
 teſtator, reaſonably to be collected and inferred from the 
words of the will, is to be followed. And I. think the de- 
Vite to Richard is a good executory deviſe, though it be 
8 to commence upon the widow's dying, and alſo 
an infant en ventre ſa. mere's dying under twenty-one and 
1 iſſue, as that contingency was not .remote, and 
limited to commence after a dying without iſſus generalh, 
but after the death of his wife and the iſſue  engpentre 
8 mera dying under twenty-one. without iſſue, which 
et happen after a life and twent N at fartheſt, 
R would not tend to a perpetuity. / Live = . 
As t the legacy of three guineas 10 Mr. Vaſhington,, 
1 is one "of the ſubſcribing witneſſes, the fame is not 
; an abſolute deviſe, but depends upon two contingencies; 
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4 deduct ions whatſoever; the firſt o 
ee to begin at which of the Feaſt- days of St. Michael the Mr. Bran-. 
% Archangel and the Annunciation of the Bleſſed Virgin 5 sTone, Mr. 


| « of entry. and diſtreſs in caſe 


| aker giving a pecu 8 legacy and ſome' ſpecific goods modern Ooun 
to his ſaid nephem, 


| 40 rene, herediraments WON fituste or Iy1 ing 


other, if Mr. w nn abs FT PET miniſter 35 "I 
that there was ſeen to be no incompetency at the · time of 
the will, and that time is only. to be conſidered.” But as 
you obſerved the arguments in Anſtis and Dowhng,. you . 
will. beſt. judge ; 3. but I think this clearly differs from - 
that Caſe . for here he was competent at the time of the 
will, and it was uncertain whether he ſhould be intitle 
to the legacy at "AF time, which \ depended, upon, two.. 


contingencies, FOE CE St, Tb hen Jetty 9 T. „ 5 12 
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J J.ic CHARD gon" Ela; 7 bis will 01 3 3 Car 17. 
duly executed, did give and bequeath as follows, wb July, 1767. 
viz. «1 give And bequeath unto my nephew. Richard © 2 
84 „Jocelyn Goodenough,. for his 1 ing —_— 


«, able out of my frechold eſtates; lying and being in the of 


viſee's dying 


4 ſeveral. ee ene Northwood and Shalfleet in the Iſle anmarried add ; 


«of Wight 


t, in the county of Southampton; the ſame to withouriſſue 
« be paid by; two. half yearly equal payments, clear of all. 


'The-ſeveral 
the ſaid payments Mr. Yoaxe, 


DonNninGc, 


% Mary ſhall happen next after m deceaſe, with a power Kir. ” Sts 
non- payment. And and another 


ſel, Whether 


lows :-45 Alſo I giye and bequeath unto. my nephew and may be inter- 


1 65 godſon William Goodenough, and to his .heirs- and Preted disune- 
40 aſſigns for ever, all and 1 — — my free hold eſtates a * rey Mo 
4. and manor or lordſhip of Wolverton, and proxies, or fubſequent e 
2 9 hes and rents lying and being in the ſeveral pariſhes poſition'of the 


teſtator faveur- 
Atherfield, . or ing fakeons 


Northwood, Shalfleet, Shorwell, 


« e rag in the Iſle of Wight aforeſaid, ſubject ne- ſtruction. 
vertheleſs to the payment of the ſaid annuity or year 


" rent of ool. herein before, charged thereon, and 


« given to my ſaid nephew R: 4 Goodenough for. ks: - | S - 4 
3 6 life only. And alſo 1 give and beide my ſaid ne- "= . 


phew W. 


10 ever, all my 


Goodenough, and his hei and aſſigns for 
Freehold manor, rents, farms, lands, . 


5 Re 


tor hav- _ 


one annuity. or over an eſtate : 


early rent of | yool. - upon the event 
early rent of 1 per annum, to be iſſuing and pay- up r E 


Orinions of 


ator gives and bequeaths As. fol- theword®and"? SIX 
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exccutory deviſe ;-and'I conceive . took an eſtate oy 


+ THE conſideration of: this Cale is 3 with un- Ausweg of 25 


ſpoct to a limited fee liable to be defeated by A. condition 


e TW we WY Ow 1 


5 lc are. inter Ronen with, and made AD of, the ſente ace = 3 55 . 1 


4 


to indub W OY in 1 rt par Ns gap . 
be 60 be conſtrued: as a djun@ive} and that the hols. . 
of the firſt ſentence ought to be expounded in the manner . 5 "= 
1 have before mentioned: Vou aſk; What eſtate V. the 442.02 i 
nephew took by the deviſe in the premiſes deviſed 5 3 4 
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without iſſue ? Whether an eſtate in fee fimple or in fee N Rs Y 
tail ꝰ and, Whetlier if the deviſe to R. in the event that „ 
has happened is to be conſidered as an executory deviſe? ä 


deviſe over to R: is good as a remainder, and not as aan 


and not an eſtate in ahi Tm 5 755 Tos  eboks 
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War fate the faid William 0 LEY _; in tht © a; 
PL deviſed to him by the will, under the circumſtances 
of his having married, and dying without iſſue ? Whe- 
ther an eſtate in fee fimple, or an eſtate tail? or, Whe- 
ther the deviſe of the eſtates to Richard Joc n Good- - 
enough, in the event that has happened, o William 
nough having married, though. he: 6285 N 
ive, be oe as” ran nnd Ze deviſe : Sh „ 
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common difficulties. . There are many leading Caſes de- 5778 * 


termined on fixed rules of conſtrud ion, as well with re- ax. 3 


ſubſequent, as with reſpect to L "bets in a will, - 
hereby the latitude and legal operation e of A precedent e 
deviſe may be abridged and narrowed. Yeti it ſeems to be L 23 f # 
extremely difficult, in the preſent caſey. to preſerve the 

intention of the teſtator, and at the fame. time to adapt 3 . 
rhis Caſe to the rules of conſtruction by 1 80 others * „ 
the like nature haye; been determined- © The words of 1 1 
condition and qualification, mentioned in the will of, Mer. =: 
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= bac TR bein dafligns foriever. . W ee 
N words of .conditien- and limitetion Sd ele ae 


= : The operation of ahem, inthe event that has happencd, 
5 | ole 225 b. is the, great difficulty. Conditions tending. toi-defeat 
3 _ eflates are ta be ſtrictly conſtrued :- and where: 2 condi- 


nan cenſiſts of mote parts than one, in the comjunAive,. 
Fo . e muſt be performed. And henee it ſecmod 45 be 
rrieaſonable to inſer, that Dr. G. upon his mattiage acquir- 
ed an indefeaſible eſtate of inheritance in the lands, un- 
| fettered with any cor | or cofſer-of bis ĩnteroſt tharein. 
But I am afraid, that fuch-:conftruQion. is not only don 
trary to the manifeſt intention of th the teftator, but alſo ta 
the expreſs words of the will. The conditional limi⸗ 
tation (fer ſack, / I think, it may. be deemed): is in 
dhe words of the teſtator, that in caſe; my ſaid he- 
—_ 74 „ 5: phem. I. G. ſhall happen to die unmarried, without 
A - e iſſue of his body lawfully begotten, my will is, , that 
d dig and devides hexcine before, made to. bim 
15 eee caſes, geaſe, and be abſolutely 
F 3 and I do then and thereupon'give an deviſe 

© the inheritance and remainder in fee of all ant fin- 


iir 


« gular the premiſcs, herein- before given. io my ſaid pe 8. 
1 40 phew V. G. unto my ſaid nephew R. 7. G. and to his 
1 eben and affigus for ever. Now, were it not ſor theſe 
= words, in amy or either of theſe eaſes,” I elearly think; 
.- 1» that the” abe vet mentioned rule of cenſtruction, e 
Co. Litr. appears to be taken from Bra cen, would have 
5 ape and that upon the authority of the Caſe of 
Price and Hunt, in Poller fen, fo, 645, and Barker” and 
e 2. Str. 1175. the teſtmor nephew . 6G; would 
have been der med, in the event that has happened, to have | 
| din bein of at eſlate in fee. fimple: but as the words 
© before;alluded'to appear to- be explanatory of the reſtator's 
Far and he Renal ſhane 3 8 not 


| that they will ſo opetate as to turn the oonjunctive and 


TY cient. | 


improper to obſerve, that both thoſe Caſes turned upon 


. fore twenty one, without iſſue li 


3 unmarried, and without iſſue,” which he did not do, 


and the determination in Baldwin and Cock's Caſe, where _ 
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jnto the diejunctive or ; and then a different rule of 
conſtru⸗ uQion will prevail; vis. If the condition is in the - 
disjunRive, and one part be performed, that will be ſuffi- 1 
1 muſt further beg leave to obſerve, that the 

ſubſequent clauſe in the will ſee ms to favour this interpre- 


tation: for the teſtator there uſed the word or inſtead of 
and he i is there again anxious to manifeſt his intention, 3 75 
that in either of the events he has mentioned ſome of the 


ſpecific bequeſts/in his will ſhall go over to his nephew | 
R. J. G. to whom he had limited ever and deviſed in either 
ſuch caſe the inheritance of all his frechold eſtates. With 
reſpect to the Caſe of Price and Hunt, in Pollexfen, and 
the more recent Caſe in Strange's Reports, it may not be 5 


there being only one contingency, upon the happening of 
which the eſtates were to go over to another perſon, by 
way of executory deviſe j and ſuch contingency not having 
taken place, the eſtates became abſolute in the firſt takers. Poll, 6 
Thus in the firſt Caſe, the ſenſe of the teſtator was held the 5 
fame as if he had expreſſed hilly: « If my Ton dies be- 
living, then to Francis 
«-Cowley.” In the Caſe in Ae which is ſaid to 
have been determined on the authority of the former, the 
words were, «In caſe my grandſon dies before twenty= 

«one, or marriage, and without iſſue, then, &. But 
the court ſaid, that they would read the clauſe without the . 
word or ; as if it runs, © and if he dies before twenty-one, | | 


one of the circumſtances failed, and all the e put to- 
gether are but in the nature of one contingency. Theſe” 
determinations, in my opinion, arc well warranted by the £ 
different rules of- conſtruction laid down in Co. Lit. 225. x 7 60 | 2 


the disjunctive or aftes the oonjunctive and made all the ; 
: ſentence disjunctive. I have been more particular in my 1 
attention to both theſe c as = ſeemed to carry the 9 1 


* 


=: divides them ; and direQs, that in any or either of the ſaid 


=_— anſwered. What cſtate intereſt did. he take under this 

wil, a well before as ſubſequent to his marriage? In the 

3 5 A ___  folution of this queſtion, if 1 might be permitted to ha- 
3 * zard a conjeAure as to the intention of the teſtator, it 


- a different eſtate, according to the different event that 
might happen of his dying married or unmarried. 1 pur. 
ſue this idea. Suppoſe the teſtator (who, if 1 miſtake 
not, was a barriſter) had been aſked, either on account 
al his anxicty to tranſmit his eſtate to his other nephen 
- . R. J. G. in either of the events mentioned in his will, or 
to prevent his miſchievous defign of perplexing half the 
paioſſeſſion in the expoſition of his will, Do you mean 
dat R. J. G. ſhould take by way of remainder or by exe 
entory deviſe in the firſt event of mr. G. dying unmar- 
ried?” To this queſtion 'ought not the teſtator to have 
i . ©] mean that the inheritance ſhall in that event 
80 to R. J. G. by way of exccutory deviſe ; and to that 
end I have demiſed all my eſtate to N. G. and his heir: 
ſor ever, ſubject nevertheleſs by way of cer or deter- 
miner of that eſtate, upon a contingency which muft 
happen during the period of a life in being; and on the 
happening of which, viz. his dying unmarried, I have not 
only ditected that the deviſe ta him ſhall ceaſe and be 
1 vous but have ſubſlituted a new. deviſe in its place 
.. Suppoſing further the ſame friend to the family had 
N in his enquiry, and aſked, «© How, or in whit 
_ Fe E: to yt the — ang: 


vg 


= idea of * deviſe 1 . hrt 6 forcibly than 
ap other I have been able to find: but how ſhall he be 

A gdle te make only one contingeney in the preſent caſe, 

+ whentthe teſtator ſo expreſsly and repeatedly ſeparates and 


. _ eaſes the eſtates ſhall go over to another perſon and his 
heirs ? Suppoſing, then, that dr. G. did not, under this 


ho | will, nor on his marriage, acquire an abſolute eſtate in 
ſiee - imple, à material queſtion occurs, and remains to be 


would be, that he meant his nephew mr. G. ſhould take | 
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death of V. G. without leaving iſſue, or without iſſue 
kind ſeems to be as eſſentially neceſſary to make it a goed. | 5 


executory devife, as dying without iſſue generally i is ne- 
ceſſary to make an eſtate tail by implication. No Caſe, I 


hard Caſe, and the authority of it ſometimes doubted: Ren - 


 vevie. 


York, 


the teſtator have replied, * It would be harſh, if not un- é 


; natural, to ſuppoſe that I ſhould be anxious about . G. | 9 
marrying, and yet deny the means of marrying to advan- _ 1 
tage. In that event my intention is, that . G. ſhall 1 

take an eſtate tail; and i in order to narrow and abridge tbe 1 
firſt deviſe into an eſtate tail by neceſſary implication, I gpg In = 
have in my will expreſsly deviſed the remainder in r fee, ex- iſt Ro. 3335. 


pectant on failure of iſſue of IF. G. to his brother and his T - 
heirs.”—lt is with the greateſt diffidence that theſe con- Ne 
jectures have been made, with a view to diſentangle „ 
free this Caſe from ſome of the greateſt di culties where. 
with it is embarraſſed. Vet, however reconcileable theſe 
two contingencies may be ( when taken diſtributively) to 
the rules of law relating to executory deviſes and eſtates 
tail, Tam aware that it may naturally be aſked of me, Why | 
is not the deviſc over to R. J. G. to be conſidered, in the 
event that has happened, as a good executory deviſe? 
This leads me to the third and laſt part of the Lucre. 
And; after the fulleſt conſideration I have been able togive 
this Caſe, I do not ſee how it can be clearly collected 


from any part of the will, that the teſtator meant only the 


living at the time of his deceaſe ; and ſomething of this 


apprehend, is more in favour of an executory deviſe than 
that of Bell and Brown; it has frequently been cited as a 


even there the recovery was deemed bad, becauſe the de- ; 8 3 


viſe was to Thomas, the ſecond ſon, and his heirs for ever; 4 4. Mod 305 


* 1 7. 6 2 2 A 
"and if Thomas died without iſſue, leaving Williom his bro- Vau Ws 3 Io 


ther, that then William ſhould have the lands to him and. 
his heirs for ever. But this is not all : clauſes i in a will 


may be collated, and help toexpound cach axher; anion 
| Az | 
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OE this e an 8 nn new en 
8 - : ture, if I way. ſo call it, has of late years been raiſed in 
. ſupport of executory deviſes; and though none of the 
5 words abovementioned, ſuch as leaving iſſue, iſſue living 
LE . at bis deceaſe, or die without iſſue living B. &c. are to be 
-_.-  foundina will, yet if there is a ſubſequent deviſe or be- 
5 queſt of. corn, grain, hay, fuel, furniture, and a train 
RTE. of other periſhable things, particularized in this very will, 
= _ 502 that ſhall be ſufficient to indicate the teſtator's intentions 
5+ Do : that he meant not a general dying without iſſue at any re- 
muote generation, but ĩſſue living at the deceaſe of the firſt 
taker. Vet, in favour of an eſtate tail, it is unfortunate 
in the preſent Caſe, that even this laſt argument falls to the 
. ground ; ſince out of the many periſhable things enume- 
rated in the laſt bequeſt, and given to V. G. not a ſingle 
thing i is given over in the cvent of the dying unmarricd, 
er without iſſue, except two or three family pictures, 
which are frequently preſerved through many generations, 
and the teſtator's- own picture, which undoubtedly. he 


ſerious : I really think that the arguments which preſent 


has happened) greatly outweighthoſe which occur to me 
in favour either of a fee-fimple or an executory deviſe. 
In ſupport of a fee I beg leave to add, that if it muſt be 
conſidered as a fee determinable in every event that might 
happen, then if the teſtator intended that it ſhould go 
oyer on a general failure of iſſue of V. G. to his brother 
X. J. E. by way of executory deviſe, his intention 1s con- 
trary to the rules of law, and therefore void. I own that 
© the deviſe to . G. his heirs and affigns for ever, ſubje& 
to the condition, &c. deſerves much conſideration ; but 
Ef the teſtator, by confidering the deviſe in his will in the 
event that has happened to be the deviſe of a fee. Con- 
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_ wiſhed to tranſmit down to the lateſt poſterity. . To be 


themſelves in ſupport of an eſtate tail (in the event that 


we muſt counteract and defeat the manifeſt e of 


* it as an ela wa NY to me neither to 


8 
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hat intention, nor claſh. 1 any 


ITY law. 


3 laſtly,” as to an executory deviſe, it is a rule, That 

where the deviſor departs with the whole fee, but upon 

ſome contingency qualifies that diſpoſition, and limits a 

new fee on that contingency, it muſt happen within a rea- 
ſonable compaſs of time; and if it is on too remote a con- 

| tingency in its creation, to wit, a general failure of iſſue 

of the firſt taker at the moſt remote generation, nothing : 

ex poſt facto, no ſubſequent event, apprehend, can make 

it good as an executory deviſe. It is likewiſe a rule, That 

where a deviſe can take effect by way of -remainder, it 


ſhall never be conſtrued as an executory deviſe, Now it 


not only may, in my poor opinion, take effect 2s a re- 
mainder expectant on an eſtate tail, but if we will allow 
that the teſtator knew the meaning of the technical terms 
he bas made uſe of in different parts of his will, ſurely 
be has manifeſted his intention, that in one or other of 


the events that might happen, the deviſe to R. J. G. 


ſhould take effect by way of remainder. His words in 
one part of the will are, „I do then and thereupon de- 
t miſe the remainder in fee of all the premiſes beforn 
4e given to V G. unto R. 9 G. his heirs and aſſigns for 05 
ever.“ And in the latter part of his will, where he 


refers to ſuch former deviſe of the remainder to R. 85 G. 
he ſays, © to whom I have limited over and deviſed, in 


« * either fuch Les the inheritance of all m 15 el 


175 : 


3 1 88 


any 8 12. . Geo. mW. In chance 7 Thir was 
decreed an L xc tail. e 


. 


Carr 16. JALIZABETH MAXWELL; widow, late of the iſland 


: 
4 
> 


Atte af- U of Barbadocs, deceaſed, by ber will in writing duly. 


der making ſe- executed, after bequeathin ſundry legacies, diſpoſes of the 


ſons of 


his body law- **. 


4 . | . 3 
_ 2. ime” te ſaid Thomas Maxwell Adams, and their heirs, male or 
= theheirsmale © female 3 and for want of ſuch iſſue, to Frances Adams, 


2755 „ gg 66 firſt, ſecond; third, andallother ſons of the ſaid Frances 
2 © on ſucceſſive- lawfull to be begotten, the firſt ſon and the heirs 
WE © in point of male of his body firſttakingplace, andſo on ſuccefiively 
dale and in point of ſeniority ; and for want of ſuch iffue, to 
dur want of “ {he daughters of the ſaid Frances, and their heirs, male 
"A iffue,” & and female, in the ſame manner I have limited the fame 
e- to the ſaid Thomas Maxwell Adams; and for want of 


2 
* 


„ 5 
Orr xioxs of 
Ir. Voaxk, Sir << 


his heirs and affigns for ever... 
L - The faid Thomas Maxwell Adams, the grand-nephew 
F ocker e. of the teſtatrix, is living, and has iſſue a fon and a 

ertmaodern daughter, infants of tender years. Frances, the ſiſter, is 


ea living, but has no iſſu . 
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take under the will? and if the caſe be doubtful, and he 

i ſhould be defirous, if thought to have An eſtate tail, to 
dock the fame, Whether if he executes a leaſe for ninety- 
nine years, determinable on his own death, to ſome friend 
zn truſt for himſelf, previous to the deeds for barring the 


the conſtruction of the will, on a judicial determination, 
that he had no greater than a life eſtate in the premiſes ! 


. I AM of opinion, that Thomas Maxwell Adams takes 


LAS L * 15 
* FH SN e 
; 5 5 


nan eftate tail by virtue of the deviſe in this will. It is 
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_ *follytobebe- 4c 20; and for want of ſuch iffue, to the dangliters of the 


ſuch iſſue, to my brother-in-law George Grazme, and 


What eſtate does the ſaid Thomas Maxwell Adams 


intails, ſuch leaſe will prevent a forfeiture, ſhould it be 


and, 
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incorred and * and though the teſtator might i in 
tend to make him only tenant for life, yet his expreſſons = 

are ſo defective, no particular eſtate being limited to him | ll 


in proper terms, nor to the ſons and daughters, that 1 = 1 1 
think all the words relating to the iſſue, male and-female,  *' 


muſt be conſtrued not to make them purchaſera, b ĩᷣͤ 
deſcriptive only of the legal courſe of ſucceſſion, under an A 
eſtate in tail general progreſſively from ſons to daughters; 
conſequently thoſe words ſay no more than the law implies 
upon a limitation to A. and the: heirs of bis | body... The 
difficulties ſeem to me inſuperable in any other conſtruc © 
tion. I cannot however adviſe Thomas Maxwell Adams 
to do acts for barring the intails till he ſhall have a ſon who 
can join with him at his age of twenty-one, for fear of a 

| forfeiture, ſuppoſing that a Judicial determination ſhould - 
eh hereafter be given the other way. Though I think ſuch - 


29 determination highly improbable, ng mr. Adam Fu fl 
ame in 8 to run no hazard. : 
t of : Ty 


* 2 1 HAVE 3 the mill of ain Elizabeth 1 — 1 
and, ſpeaking. with that diffidence which is neceſſary in me | 
__ JN} conjeQuuring upon the operation of wills ſo untechnically ß 
N expreffed as this is, I am of opinion, that mr. Maxwell 
Iams IN Adams takes an eſtate in tail male in the lands deviſed to 
d ke him ; for the word /dn may, by circumſtances, be made a 
word of limitation; and if it. is ſo in this caſe, all the words 
iend of the will may be ſatisfied ; for the following declaration, ; 
the that the firſt ſon ſhall be preferred, is the neceſſary effect 
t be. of ſuch an eſtate in the father; and there is no particular . 
©, 2 | eſtate given to the father, but it is to him and the! A and 
ſons of bis boch. If he ſhould not take an intail, he nx 
takes || be intitled to an eſtate for life, with contingent limitations 
5 n * which contingent 
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ery in in England will 


leaſe and releaſe; and I do not know that the laws of Bar- 
_ though Timagine that deeds executed in the manner men- 
f 15 1 5 effect. But it ſeems adviſeable to conſult perſons more 


= converſant in the enn bale _ a matter ings fo 
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uy HAVE kept this Gate £7 tim e to 8 upon 
the opinion it would be proper. for me to give thereon; 
but the oftener I have read it over, and the more I have 
conſidered upon the queſtions that ſeem to ariſe thereon, 
the more difficult it hath, ſcemed to be. The main queſ- 
tion is, Whether the ſons of Mr. Thomas Maxwell 
« Adams, the infant, were meant by the teſtatrix to take 
et according to ſeniority any eſtate in their own right, and 


5 Mr. Boortn' s. 
-  Or1n30N. 


| 68 expreſſion, the ſon and ons of bis body lawfully fo be be- 
& gotten, the firſt ſon and the heirs male of his body firſt 
* taking place, &c. was meant or intended by her to fignify 


od the fame as the words and the heirs male of his 
5 5 : 2 * m_— . Body lawfully to be begotten in which caſe the words 


N . = toy ie denote what quantity of eſtate Thomas Maxwell 
5 Adams, the infant, ſhall take in the premiſes, viz: an 


give the ſons themſelves: any kind of eſtate or intereſt in 
their own right. There is no reſolving this queſtion 
| without well * 1 Caſey: and, the ſeveral points 


* taken 
* ** £ a ; * 
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not in ek caſes! 1. an eſtate tail in Barbadoes, nor a 
| badoes' have provided any ſpecific form for that- purpoſe z. 


| tioned i in their laws No. 31, 47, and 50, will have that 


r nomine as ſons in that quality 7 or. Whether the 


ct fon and ſons of his body” will only be words of limita- 


oftate of inheritance in tail male, and not to confer or 
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by way of immediate deviſe, as joint-tenants with him. 3 

This muſt, therefore, either be an eſtate in tail male in py a 
Thomas Maxwell Adams, or elſe an eſtate to him for life, „ 
re to his firſt and other ſons ſucceſſively in 

tail male, according to priority of birth, with remainder to 


kate diet of in enen of that Cale, s co. * 16,07. ä 
and alſo the ſeveral ſubſequent | Cafes fimilar thereto. 

Lon Raymond, in delivering his opinion in te 
"Cale of Shaw v. Wray, in the year 1728, in which I to k 
notes myſelf, cited Wyld's Caſe as good law, at . as * 


.to the matters now under confideration.” ; I 3 
Lon Cniey JosTice HaLz, in the Caſe a King W 

v. „ Melting,” 1. Vent. 231. cites it alſo as good law; and. +1 

| though many of the points in Wyld's Caſcare very abſtruſe, "al 

and there are ſome things in it not law at this day, yet! _ 

have never known that Caſe, as to any of the points nor | 


f under conſideration, abſolutely denied. I take it from 1 
hence, that if there be a deviſe to a man and his ſons, ana 
be has ſons at that time living, it is a joint deviſe for life. 5 
But if there is ſuch a deviſe to a man and his ſons, and ne L 2 
has no ſons at that time, it is an eſtate in tail male. 2 5 XI | 


According to that Caſe, if there be a deviſe to 4. and his 
children, and he has children at the time of the deviſe then - 

living, the ſame is a joint deviſe for life, that is, IJ. and his 
ſaid children ſhall be joint-tenants for life; but if there is 
ſuch a deviſe to A. and his children, and he has no children 
at that time, then it is an eſtate tail, being by the intent the 
ſame as a deviſe to him and the heirs of his body; for the 

children cannot take by way of remainder, it being an 
immediate deviſe Now, in the preſent Caſe, the teſtator 
takes notice, that bomas Maxwell Adams was an infant, 
as the fact really was ; and therefore he could not be 
| ſuppoſed to have any ſon or ſons at the time of making 
the will; and ſo here will be no pretence to ſay, that the 
other ſon or ſons of his body ſhall now be deemed to take 


his 3 in * is Ce. * _ be a deviſe „% ps 


- one Tor: lite,” and after his. trance to bis n or Ps 1 
remainderto his children; here,according to Wyld's Caſe, þ 7 
though he had no child at the time of the deviſe, yet every | 
child which he ſhall have after may take by way of re. : 
maiĩnder, according to the rule of the law; where the f 
meaning of the report is, that ſuch child or children ſhall 5 
only take an eſtate for life, and not any eſtate of inheri- 2 
ſ 

h 


tance, there being no words of limitation ſuperadded to the 
word children. What is the true rule where the word chil. 
' gren'is uſed, ſhould be the rule where the word ſons is uſed, { 
But the preſent Caſe differs in two material circumſtances. I 
Firſt, In the deviſe to Thomas Maxwell Adams, the infant, h 
there are no ſuch words to be found as the words, for bis FF © 
life ; or the words, after hrs deceaſe; or the word, re- b 
el 

be 


= ' majnder.” And, in the ſecond place, there are words of 
Jimitation ſuperadded to the words * ſon and ſons ; the be 
expreſſion being, and the ſon and ſons of his. bady lawfully fa 
_— - Peril 1255 4 as thi ad: vey the ah hut of . of 
1 edy, andthe words; "and fo on ſucceſſFoely i in point of. ſeniority W 
in ſpecial tail, are plainly words of limitation, and not 0 
ſuperadded to the words, „ Thomas Maxwell Adams, are 
the infant,” Wie 1 5 worde 10 : on. and * Gi . | of: 
a body ſucceflively.” 185 3 
It comes therefore t to 1 coo: G pether ch a; is | the 
227 thing from whence to infer, that the intention was, an 
= that Thomas Maxwell Adams, the infant, was to take only | B. 5 
for life? It is certain that the ſons, either as his deſcend» ten 
Ants, or as perſons deſcribed under the words ſor and ſons, | pla 
could not be intended {to take till after Thomas Maxwell || . cia 
h Adams, the infant* $ death ; and they were perſonally to Bu 
take themſelves 6% nomine 2s ſons, and not as heirs male of ten 
bis e the words 2 * Jef oY nas taking 2 e, tha 
for 


' Devin, 


= ure kth ar in. ſucceſſion : 2 3 PE W to hs 
3 tantamount to the word remainder 3 and then they will take 
90 | 1 way of purchaſe, and their eſtate will be ſimilar (thou 
>. _ antecedent); to the eſtate given to the daughters, who are 
e made to be takers. after the ſons, by the expreſs words, 


dn i ils daughters. The caſe of Lowe v. Davies, 
5 2 Lord Raymond, 1561. which I myſelf have a note of, | 
> "Howe material in the preſent caſe. Deviſe to B. and his 
J. heirs lawfully to be begotten (that is to ſay), to his firſt, 
. ſecond, third, and every other ſon and ſons ſucceſſively, 
; | lawfully to be begotten of the body of the ſaid B. and the | 
5 heirs of the body of ſuch firſt, ſecond, third, and every 
's other ſon and ſons ſucceſſively, lawfully iſſuing, as they 
. ſhall be in ſeniority of age and priority of birth; the 
pf eldeſt always, and the heirs of his body, to be preferred 
e before the youngeſt, and the heirs of his body; and in de- 
„ fault of ſuch iſſue, then to his right heirs for ever. There 
fi the words beirs of the body were, from the plain intent of 
1 | the teſtator, changed from words of limitation to words 
is of purchaſe, and made to ſignify ſin and ons, &c. By the 
ty [{ words of the Book the court is made to ſay, that B. has 
ot only an eſtate for life; and the viz. and the other clauſes 
„ are not contrary but explanatory of what heirs of the body 
is | of B. the deviſor meant. In that Caſe there was neither 

: any ſuch expreſſion as. for his life, or after his deceaſe, or 
is | the word remainder, and yet it was held that B. took only 


„ 7 an eſtate for life. Suppoſe the deviſe had been there to 
ly B. and the fon and ſons of his body lawfully to be begot- 
d ten, the firſt ſon, and the heirs male of his body, firſt taking 
u, place, and ſo on ſucceſſively in point of ſeniority in ſpe- 
ell - cialtail, Would not that have been almoſt this very Caſe? 
to But there it was to B. and his heirs lawfully to be begot- 
of ten, which was a much ſtronger caſe to make it an eſtate 
„% than here; and. yet they held, that B. only took an eſtate * 
ns por life, and that the ſons took in ſucceſſion jure proprios.. 1 
„ ff. and not rr 9 and incline to the 19 8 I 5 1 "oY 


5 5 nine years term; and that right of entry will ſupport all the 
yr * N © other remainders to the ſecond and other ſons of the ſaid 
8 Thomas Maxwell Adams. But ſhould this infant ſon of 
5 ” 7 pe homes” Maxyell Noa die in . father s life-time, 


Duvien;. 


that it eight to be Ae here: The aches 1 
making a leaſe in truſt to prevent the miſchievous die 1 
quences of a forfeiture, ſeems very proper. I directed t 

h 


- the ſame in the Caſe of Perrin and Blake, and they made 
a leaſe to a friend in truſt accordingly z' and 1 adviſe you 
to do the ſame here. 1 am always diſinelined, in my own ke 

opinion, to make any conſtruction upon the words of a d 
will, let the intent be never ſo ſtrong, where the rules of Fo 
law will be violated thereby. It is an antient ground or 
maxim, and was always adhered to till the Caſe of Perrin a 
and Blake in the King's Bench. In the Exchequer- G 
Chamber that rule was adhered to by the majority of the KM wy; 
Judges in that very Caſe. I may, I think, venture to co 
affirm, that there are ſtill in being two Curers of unqueſ- a 
tionable abilities and integrity, who, though retired from an 
buſineſs, adhere to this opinion at this day; yet, in the NM 
preſent Caſe, there ſeems to be ſufficient ground in the 
conſtruction of this will to depart from the old ſtriQ rules thi 
of law. The intent feems to be as clear as the ſun at | T! 
noon- day; and it is nom the faſhion to conſtrue almoſt 
twety thing with ogg POOR to e 8 _ | 
ACE intent. . ee ee, e eee vt a 
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as you "EY in the Kate ol ho Caſe, thi 18 1 Tide 

Maxwell Adams has iſſue a ſon and a daughter, the 
remainder to his firſt ſon (ſuppoſing the ſaid "Thomas | 
Maxwell Adams to take only an eſtate for life, and not an 2 
eſtate tail) is veſted ; and therefore the father ſuffering 5 
recovery, which will amount to a forfeiture, will give that 
firſt ſon a right of entry, ſubje& nevertheleſs to the ninety- 


bee 


W 


3 


E 


the 
aid | 
UNE - 


£ * 35 birth of any other ſong t 1 che right of 8 5 
by reaſon of the forfeiture, would fall to the infant dau- 
ter; and ſhould there after that be any other ſon born, 
his right, depending on a contingent remainder which 
bad no particular. eſtate, or right of a particular eſtate, 


well Adams, then the right of entry accruing by ſuch for | 


and ſo failing her, upon the brother-in-law George : 


- contingent. remainder to them being deſtroyed as afore- 


any thing towards docking the intail, ſuppoſing Thomas 
| Maxwell Adams took an eftate tail by the will. 


this ought to be conſtrued to be an eſtate for life in 
Thomas Maxwell Adams, or an eſtate tail? Had the 


the infant, and the ſon and ſons of his body lawfully to be 7 
T ſhould have conſidered them as giving an eſtate tail to 
Thomas Maxwell Adams, the infant, himſelf; but the 

words go farther, as I have obſerved in the body of the 


: further words are ed for. from . e . „ 
Elphre. F or eons 1 | n 


as to its conſtruction with that degree of certainty or con- Counfük. 9 Ki 2 
Une I cond: with ; vn e the whole I renn, that 


DEvisk. %% ͤ ↄ 366 


to ſupport it, would be loſt; and ſhould the infant 
daughter alſo die in the life-time. of the ſaid Thomas Max- 


feiture as aforeſaid would fall upon Frances the ſiſter; 


Græme; and all the ſons and daughters of Thomas Max- 
well Adams afterwards to be born would be excluded, the 
ſaid. Wherefore there is great riſk in attempting to do 
1 muſt add, that 1 continue very doubtful, Whether | 
words gone no further than to Thomas Maxwell Adams, 


begotter, ſeverally and ſaccefively, and ſtopped there, | 


above Opinion. But the arguments ariſing from thoſe 


. Jams 3 „ 4 * 75. Jas BOOTH. 
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very irregularly penned, that Icannot venture an Opinion non 5 "= 


Mot 


Thoms 


8 i 3 e. ond. on TY to bt an We tail. even e 
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Thomas Maxwell W 8 d ed 
tail male under the above will in the real eſtates of inheri- 
_ ance compriſed in the deviſe in queſtion. It may be 


5 _ objeQed, that the conſtruing the above limitation to give 
an effate tail to Thomas Maxwell Adams would veſt the 


| | perſonal property comprifed in it wholly in the father, 


e excluſively of his ſons (ſuch property being incapable of. 
being entailed) ; which would be contrary to the expreſs 


meaning of the teſtatrix, who has included the ſons, as 
well as their iſſue male, in the diſpoſition ſo made by her 
ol the reſidue as well of her real as of her perſonal eſtate ; 
and likewiſe, that the teſtatrix has inſerted the words 

| In ſpecial tail in that part of * the will wherein ſhe explains 
the manner in which the ſons are to take. As to the firlt 
objection, I think it would be paying too much attention 
to the perſonal eſtate (which, I preſume, was of trifling 


value compared with the real) to ſuffer the ſuppoſed | 


intention with reſpect to that, to prevent our effeQuating 
the teſtatrix's general intention reſpecting the real, in that 
manner which i is moſt conſiſtent with the rulcs of law. 
Beſfides, it is by no means neceſſary that the fame words 
ſhould be taken in the ſame ſenſe, in reſpect to the real and 


eg perſonal eſtates. The ſame words, when applied to ſuch 
different ſubje cts, may bear different conſtructions, to 


ſatisfy the teſtatrix's intention. Vide 1. P. Wms. 667, 


” and 3. Atk. 288. As to the ſecond objection, it does not 


8 ſtrike me that the words in ſpecial tail are to be conſidered 
zs annexed and relative only to the preceding words, 
tbe firſt on, &c. ; they appear to me to be at leaſt equally 
applicable to the general ſubſtantial part of the deviſe 

imported in the words, . to him the ſaid Thomas Maxwell 
Adams, andthe fon and ſons of his body lawfully to be 


2 4 11 8 begotten,” and to be co- operative with the words, the 
if en, Sc. in explaining the intention of the preceding 


Thomas Maxwell Adams, and the 


words, 1 lam the ſaid 
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| preceding words the firſt ſon, Ee 


Thomas Maxwell Adoms, a 


bv. 5 


in ſoecial tail to relate ny to „ 
Sc. ſtill they are not, even 
in that view of the Caſe, ana to an eſtate in tail male 


in the father; becauſe ſuch an eſtate in him extends in 


point of limitation to all his ſons, ſo that · they may take 
through him in tail. male ſucceſſively; and how they can 
be conſtrued to take eſtates tail in any other manner under 
the above deviſe, I do not clearly comprehend ; for here is 
no preceding diſtin limitation to the father, nor any 


words to ſeparate or divide the limitation to him from the 
| Himitation to his ſons. There appears to be but one eſtate 


limited, and that is limited by the words, to him the ſaid 
1d the ſon and ſons of his body 


lawfully to be begotten ; and the words for want of ſuch iſſue 


(preceding the limitation to TRE” avghters) are e 


8 to an eſtate tail. 
But the two grand n upon hieb; 1 profits, 


the conſtruction of this deviſe muſt depend, are, Firſt, 


What appears to have been the teſtatrix's general intention 


as to the nature of the eſtate thereby limited? Secondly, 


How is that intention to be effeQuated confi ſtently with 


the general rules of law reſpeQing limitations of eſtates ? 


To me it appears, that the teſtatrix intended ſuch an eſtate 
as would extend to Thomas Maxwell Adams' 's ſons 


- (which includes all his ſons), and the heirs male of their | 
bodies, ſucceſſively one after another, according to the 
order of ſeniority amongſt ſuch ſons. Now theſe fs 
muſt either take jointly with their father, or in remainder ' 
; ſeverally and ſucceflively after him, or elſe muſt be 


conſidered as included in the meaſure, extent, and nature 


of the eſtate taken by him. Jointly with him they could 
not take; for they could not take jointly even as between 
- themſelves, the teſtatrix having expreſsly provided, that 
they ſhould take ſucceſſively according to their ſeniority ; 


and as to their taking by way of remainder. ſucceſſively, 1 NF 1 
ater a Toa PRO: eſtate in the father, I appre- = EE I 
heady = 4 


— 


a> 


IP under = above will. 2; 


"EY the nature of the limitation, being a W one to 


tte father, and ſuch ſons; will not admit of i its, according 
to the reaſon of the diſtinQions taken at the end of Wyld's 
Caſe, 6. Rep. 17. b. and vide 2. Roll. Abr. fo. G7 1 8. 
| and Sav. 76. end of Lovelace's Caſe. 


If this be true, there remains but one e way i in as the 


bo devida can extend to the ſons in the manner directed by the 
teſtatrix ; Which is, by ſuppoſing the father to take an 
eſtate in tail male, which eſtate will in its nature include 
and extend unto all bis ſons, and the heirs male of their 


bodies, in the manner and order of ſucceſſion directed; 


for it is very obſervable, that there is nothing in the di- 


rections reſpecting the manner in which the ſons are to 
take, but what is exactly conſiſtent with and included in 
the nature of an eſtate in tail male in the father. The 


by above are the reaſons which incline me tothe opinion, that 


Thomas Maxwell Adams became intitled to an eſtate i in 


tail male under the deviſe in queſtion. But yet, as this 
_ eaſe is certainly open to diſpute, I muſt recommend it to 


mr. Adams-not to rely too much upon them, but by all 


means to provide againſt the conſequences of a forfeiture, 
by granting a leaſe of the lands in queſtion to. ſome truſtee 
+: or. ninety- nine years, determinable on his own life, and 


in truſt for himſelf, before he attempts to bar the intails I 


; ſuppoſe him entitled to, or does any act towards i it; which 
meaſure will, at all events, ſecure him in the right of 
enjoying t he lands during ſuch term, notwithſtanding it 


ſhould at any time be held, that he took e an . * 


2 . 


3 3 
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fine or recovery; and which fine ſo to be had, to be and w_— 


and to and for no other uſe whatſoever. 


ſeiſed, or the like, conveys to a man and his, heirs hhe 


. > n « * N 4 
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0 


L 8. bring ſeiſed i in ak by his il deviſes to 8 in x tail, C. 
remainder to his own right heirs, and dies. ee in 3 | 
A. the tenant in tail (being alſo the right heir 5 the de- af the manor of 
viſor), and B. his iſſue in tail, by leaſe and releaſe con- P. and the iſſue 


vey (by the words grant, alien, remiſe, releaſe, ratify and i 


confirm) unto T. MH. and V. R. and their heirs, the ma- r £8. 2 


nor of D. with their appurtenances, and the remainder manor in fee to 

and reverſion thereof, to the uſes following, viz. to the anus. 
The iſſue in tail | 

uſe of B. for ninety-nine years, if he ſo ong live; re- enters; and then 

mainder to the ſaid T. M. and . R. and their heirs, for the tenant in 

the life of B. to preſetve the contingent remainders; re- 6 
BooTHn's: Or- 

mainder to Anne, the wife of B. for her jointure and in bar non, Whether 


of dower ; remainder to the firſt and other ſons of B. up- thisconveyancs 


on the body of Anne begotten in tail male; remainder to was a diſconti- = 1 


the daughters of B. by her in tail; with ſeveral covenants; 3 ne 5. "M0 


and, amengſt others, one for further aſſurance, be it by S 1 7 


enure 10 the uſe. of the ſaid T. M. and V. R. their heirs 25 he? Fs 
and aſſigns for ever, to and for the ſeveral uſes aforeſaid, _—_— * 


B. the iſſue in tail enters. n — 
A. makes his will, ines is e deviſcs and dies jeeving „ 
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A! TAKE the Caſe to be 7 „ J 
5 tenant in tail and B. his iſſue j join in . convey- Ons af 1 
ance by leaſe and releaſe, to the uſe of B. for the Mr. dora, 99 4 ; 
| remainder for life, remainderin contingency, re. =: 
mainder to A. in fee. B. enters. A. deviſes to. 
be R. and dies, leaving 5 bis Help at lays and. | 
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ſoes thefein expreſſed: ; (that is to ſay Y). that Francke, his 21's Orini⸗ 2 3 f 


permit and ſuffer ſaid Aſheton, arid his affigns, to receive „ed er . 
and take che rents, iſſuez, and profits of prefuiles to his | payable 6 


and after his deceaſe, that then F rancke, his executors, the tide? | 


out of, the Kg ly rents, iſſues, and profits of the 
premiſesp levy : raiſe the fol} fun of 5ool. for 5 1 4 


daughters of faid' Francke, and Etat whos fbf of -ſa „„ 
Aſheton, ſire and ſhare auke; with a proviſo therein, 2 


that if Francke ſhouſa, , by perce tions of rents, iffues, „ — 47 
_ and proffts of 1 pape falſed and received the 5% ].. 
together with 


'all coſts and Charges touchin the manage ]sĩ;˙bt 
ment aud. execution of the indenture, and the truſts hee. 
in; before the thirty one yea! . that tben 

the indentüte, an every thing therein, ſhould be void; 


2 and with a further proviſo, that if Thomas Alheton (fon — 


of the ſald James Aſheton), his heirs, executors, admini- 


ſtraterss and aſſigns; or an of them, did or ſhould,” a ws i 


anytime of times*therrafter;' advanct and pay che fac „ 
Francke, his executors, Spline, and afligns, 'the... © - 
faid gel or f much therebf as ſhould remain TH: to the: _ 6 


: uſes: before expreſſed, that then the ndenture, and allthe VL. "> 2 15 


By Mckeßturs tripartite then dated, and W 
the above- named John Francke, of the firſt part, Mary, . 
Ann, and Elizabeth Francke, daughters of the ſaid ſoͤn 
F rs of the ſecond yrs: _ the. aforeſaid Thomas FF 
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. 5 thirty · one 7745 and Ft res > enter: 
333 miles, 8 had received. 50 5 
. 5 ſail i wohters ; ; and further ſeting ort bat 9 7 re 
1 the | 299 being 8 be pole out. of the rents. and Profits 
Eo 5+ he piemiſes Suh by all the parties, aft 
_ 794. 55” *xthereo age 1 be Ne in.re: 
I and a 5 orth, 4 hat the faid bon | 
3 e ee of the 3421. to the 1 pf date 
Þ NY 5 of the in denture, t alſo had id 40s, patt of the. 34al, 
S that there then on a | due 340“. f it was by the, 
WE 9 0 Iindenture 1 ithelſe d, that the ſaid: Acton cafes 
2 _ pt and conkirr d the me torn _ OY Fran 
Er: - e es 1 and aſſigns, 88 Famgin- 
1 der of erm, {i 35555 to a defealance on payment of the 
Jag. with intereſt, on chr of May then next; with a 
3 5 prin on the part 0 the 1 A eirs, exe - 
=. 5. and adminiffrators 
1 an the ſaid 28th. 
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4 . _ een 1 x the = | je pi gd default 2 be: 

#o 1 15 £ ect 1 85 the: 06h 
iner .whi 1 bis widow. and 
Demag is the oni 
5 nant! ag . 1 1 77 u 8 pwr bc: 

b, one of aughters!. (in the life-time 
5 01 + 13th Nax 17811 died in- 


ttb her ſhare of the 3401. intereſt remained unpaid 5 
. | letters of adminiſtration * 


her broth 2 % {4 6 . 1 3 "33 Rae 3 7 $9445 


I Mary, another of the reg dan gbtere, received 
in part of her ſhare and i ntereſt, and is lately dead 
t before her death made her will, and ap- 
| * ante e Na . 
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op ne, the other af the three. e intermarried | 
with Fames Derbyſhire, and received the whole of her 
1 6} . ; te of, Sl. yer. cent. 35 J 2 | : 
r. Aſheton is ready and 8 Ae 1 . 3 W 
8 of the ares 4% Mary and Elizaber 1 on | -- 
is doubtf io whom he ©: N ſame with ſafety „ 
Will o much of the ſhare of Elizabeth (who Ma Py wy Pay "" 
4ſt dfthethree ev. 5 ee n+; | 1 51 
to the ſurvivors, accordin the ſtatute of diſtri o 
undd if to the ſurvivors, WW; i jp byſhire, as * I 5 5 af SIN „ 
 Nentative 40 Anne his late wife, 15 ory ns fo. a; ras 0 ring 4 TY ; 
: atativesof Macy, who was the lat 255 5. 
| forviving-daughter?-and as the _manty was of ihe n 
of Marg and WAY 18 unpaid, - not her repreſentative- - "Do RES 
| the,entiti<d: to the whole ?. or, Will. not à diſtributable . — . 
are of Elizabeth. come to e 85 7 5 {ns 
mother 7555 7 5 145 18 i ork wed t 1a „ WIT "5 111 whit u 
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> pA ef onin Rant ory 1 eth's.ſhar e did not en oY * „„ 
dhe kchrer ndert being in naturt of tenants in common * | tu th 
* che Zool. J but Elizabeth's ſhare is: to bo paid to her ad. A 
miniſtrator, to be diffribired amongſt Her next of Bl _ = 
and Elizabeth's.mother being, pra at the death of Eliza- A o : 5 
beth, dhe was entitled te a diſtributixe ſha ad ber. Fi 
dcutor is: 10% entitled wo A hots LEH. „ ae Ne S 5 
„ 1H at En ene ir bn. GS 
: ©" As John Prancke the father apprars by the 3 deeds 
to be Lerner fer bud wbt Wet beck will it be mol e ihe 
ASüvieable for mt. Aſhetom t e now: dur t Won Hi 
Thomas, the ſurviving execitor af Jom his father, or to 
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. proper e to oe mr. Aſheton 2 legal diſcharge? 


© is not a matter of great moment; ; but 1 think Shea 
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I” ee Mont in the penalty of roodl. conditioned as followeth': - 

W  enters TER Setting forth, that a "marriage was e 
dend condition: between the tale John Shaw and Sarah” Adams, widow; 


edforkis giving And that If it took effect, and that ſhe ſhould ſurvive, then 


rende, the fall John Suan de and wall, by bie Taft will and 
vil in len of teſtament in writing, or otherwiſe,” give and leave to and 
1 . 459]. "for the uſe of the ſaid Sarah his intended wife, the full ſum 
3 Po Gifs 
of gol. by is to be paid and delivered unto the above named 


will. Obligor "Thomas Nath, his executors and aſſigns by thetexecutors 


we A r adminfftrators of knie ſaid Shaw, e the ſpace of three 
- having made nonths next after the deceaſe of the ſaid John Shaw, in 


„ © his truſt 1 to be'employed by the faid Thomas? 
tt — oper uſe of the ſaid Sarah, at her own free will and 
:Þ Pazny Wir- ure, and fon no other intent and purpoſe whatſoever, 

"LiAaMs's Ori- {fee lich Fut full ſatisfaction of her third and tit le of dower : 
” !Andalſo; if the ſaid John Shaw do and ſhall peaveably 


N A, non, Wh 


. =Y by fuch bond 
WT. the wite will be and quietly permit: and ſuffer the ſaid Sarah Adams, at any , 


WEE Lobarred of her time gr times during. her. coverture, to make her will and 
. * n teſtament, in writing or otherwiſe, to zive and difpoſe of 


Feuſt LO, $5 
PG in ver buf. the ſum 23 gol. of lawful money of Great Britain to ſuch 


ene pe and is e de ſuch uſes, intents, and 


int ; then this e to 2 


. ; ? and, Whe- 

3 purpoſes, as ſhe ſhall appo 1089 
rg * —— void, or elſe it ſhall ſtand in full force. 4 

by thi&inteftate © NV. 2. The marriage tock effect, and the 1 Ai d John 


4 2 Biz Shaw died lately, and made no will in writing ot other- 
ter by a 3 


rr. ney, goods, or chatte ls, hy legacy or otherwiſe, to be paid 
1 — and delivered vr oa bond unto the ſaid Sarah his wit PO 
"Ou $ | living. 17 90 2 . Foy . I TORS 97 og 194; pays 4; . 5 


. 2018 53 Ai "OA 3 Sha Nile Art 4 poets Þ ; 1825 1 
E i ſaid John Shaw aving i nade 16 10 80 2 ac 
Wy rave her- (for be Horde are in the copulative) auß thing 
du What falls to her as àdminiſtratrix, and às fle is a 
3 8  freeman's widow, Whether the whole penalty 
| - forfeited to her uſe, or the ſaid bond *.* # #:* # # 
ince it does not appear that ſhe at any time did 8 to 
take ſuch bond; and it is not 1 , * =o 


1 "per gat him above: tu in POE money | 275 
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ok Aol. in teady monies, goods, or/chattels, by legacy or 


aſh to the only 


wiſe, nor id ke give anch leave; to her 4500. in. ready mo. 


2 not 


-*A'COURT of equity will n the 8 3 


| the bond; upon the payment of *450l.” with —_ intereſt 


mw the death of | ad Shaw the huſband. | + Bir m6} oy 


"oy all probability the eas wet 3 befors þ 
marriage, did agree to accept of this bond. Thomas Naſh, 


the obligee in the bond, was a truſtee of Sarah's naming ; 
and probably after'the bond was executed, ſhe or her truſ- | 

tee took the bond into their! cuſtody, any of which eir - 
cumſtances is an agreement to the bond. Nota further, 


the ſaid John Shaw was a citizen and freeman of „ 
and hath left behind him the ſaid Sarah his wife, and one 


daughter who is married, but ſhe was of a former venter, 


and he advanced her by portion on her marriage; and 
fince that; and fince his marriage with the ſaid Sarah, he 


bath paid for the uſe of this daughter, to her 23 


above 3201. in diſcharge of his debts, money lent and 
now due to the eſtate : and now the whole eſtate; of the 
faid John Shaw, being all perſonal, is not above the las 
of 1200l. including bad debts; and the daughter ſeeks, to 


et adminiftration, and pretends ſhe will pay her mother- 


in-law only 4 50 l. and pretends ſhe will not allow her the 
watch her father gave her at her marriage, and other 
trinkets,” or an parapharnalia I Alta U the 
ſaid mr. Shaw id not die in debt: 

What 1 is the ſafeſt way for the widow. to take for 9 
own ſecurity ? and, Whether ſhe has any. election to take 
by the cuſtom and waive the bond, or no? if ſhe can, 
Whether the daughter ſhall not be compelled to ſtand by 


her advancements; and that the 3201. be admitted as part 


of her eſtate, andthat the widow may not haye her ſhare, 


and if the s not retain n her trinkets and e A 4 


Ker. 1 


„ e e 4 0 "354 $2. 


1 CONC 5 VE; this Hoi being WIG to beinber Anforer Eun 


of the ſaid Sarah's'thirds and title to dower, it will be in- 
tended to be a bar to the wife of her title to dower oi 


ſuch real eſtate as her huſband Shaw then had, ot > 
afterwards have ; and the bond not mentioning the cuſ= of 


tom of London, or ſtatute of diſtributions, or the huſ- 
band's perſonal eſtate} it will not, as I conceive, bar the 
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= | of her cuſtomary part, and of her . nh 8 pep 
- +, the ſtatute of diſtributions,.and ſhall be underſtood. in 
e equity as ſo much money left Her by her huſband, in 


= cv lance with his fald Bonds 
= 2 The fpiritual court will protably grant Sarah the wi 
Ds Em £6656; ow b rr ee 10 her dae andthe ra- 
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5 
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=_ -B] a ought to nfl { Upon it. La 5 
3 mh 8 if the-intſtate's (me. Shaw's) only child, to wir, bis 


_ ihe] rs "he inteſtate, i in his life-time, this will be a circumſtance 
duch zo be advantageof Sarah the widow ; for then the 
=—_  : child having been fully. advanced: will 
. bur of ke cake, and it wilt be taken as lf there was no 
child ; and in fuch cafe Sarah the widow vill be intitled 
* hace of her huſband's perſo: eſtate 3 ; and ſo it has 
deen determined in chancery; and the widow. will like · 
wiſe have the third of the remaining half of her huſband's 
5 perſonal « eſtate, upon the ſtatute of diſtributions, he dying 
55 e ; and his daughter, vill have t ze other er. tmo-thirds 
I = the faid remaining moiety. '/ Fad: 19 mens 221 45 od 7 
3 But if the daughter mere only Advanced: in-part by her 
ther, then the daughter will come into à full orghanag 
part, viz. 4 moiety of the perſonal eſtate, ſhe being the 
5 child, and will not be obliged to bring what ſhe has 


den, to en an y among chewy and wot 10 fa- 

duns ob ehe wife of the freeman 30 
5 as Tf the 3a0l. can be madaajpedr.to 

- eve to the inteſtate from the x 


the widow will be entitled to 4 


Ken as pan of the freeman's. perſonal! — 5 which 


44 Funeral expinces being fr paid and ſatisfed*, I givi 5 bis 2 
| e A x 144% A 

«and forms Naldeing; ; (that is to fay) I ive, deviſe, : ang divers limitati- 

.& bequeath, unto, my £3: and lovin RE Mie 

all my ready monics, plate, houſehold wh, 855 ſteck, makes no Loan! 7 


for and dur ing the term ber natural life; and from and rin 


2 memediately aj # the deceaſe of my. faid wife, FEY: tem 5 the latter? * 


* "> M2 
4 # 8 


8 the f freeman s i, is 1 to "oe watch 


50 the trinkets, and to her hana paraphernalia, and to be. 
fyrnityre of her cbawbery by the cuſtom of London dg 
I conceive, the bond not mentioning the cuſtom of Lon- „ A 
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OMAS NOWELL, by b. his vim aul + ith! i Can 3) 4 
give, deviſe, and bequesth, in the words following : : 268ept. 1736. 0 
«« ag as for fach goods, effects, and eſtate, as God hath A teftator gives | bh 
e been pleafed to bleſs me with in this life, my debts and lis real and 


equeath, and diſpoſe of the ſame, in maninef life, with bi 


ons over of the. k J F 
ry Nowell, real eta s 1 


together with all and fingular m 8 tenements, der 1 
w and hereditaments, coach-houſes, ſtables, ſtable- yards, 3 e 
& and premifes, withtheir and ever 52 of theirappurtenances, p points his . wil. 


© whe er free hald and 1004 and 1 0 1d bis e 5 I 


Nen, . to ; bolt 1 70 my A 12 5 Fas — IX 4 1 1 


immediately after ber deceaſt, I give, deviſe, and bequeath and by ba 1 = i * | 
1 ard 47 | 745 of the [ame in manner and form . following. a of the 


Then follows 2 deviſe of his ſeveral meſſuages, Ec. both Pen em 
ffechold and leaſchold, to ſeveral deviſees ebe ae | 2 
who were 1 0 to take ſuch premiſes to them po WII 
' tively deviſed, from and ig m diately after the decea © e "IR 
thefaid teſtator's wife, ar 8 8 Then the teſtator hen wr 
goes on and ſays, „ Allo 6975 unte my nephew George be , 
Sealy the fum "of 100l. ;.. alſo I give unto: Alexander aue 979 
b the ſum of twenty guingas f alſes from and e e ee A 


. L * 


Ae, fe "Nowell, 'm m He, Fu ann . 3 
5 C 1 Sealy, and Ann fer) £64 19k.” eactt | 8 . "ME F. 
« Ph ns wo e s, Mary Nowell, n E 


3 . Bal FTP the 5 7 7 now Abies as es after ny dice 
_ * 0 tan; and matle his ſaid wife ſole executrix , 
—  -.. and ſoon afterwards: eſtato e e revoking or al. 
_ -. tering his ſaid will. 20 5 93-267 te 
Teiche perſonal eſtates, at 9 0 time of his. Both 
cConſiſted chiefly of ſtock in trade, ang was ſuppoſed to 
amount to upwards of 10,000]. ; rs, Nowell, his 
SIE widow and ang foon after his e Laska * wil, 


3 2 : 8 belon ing to oe 7 od to "the hn nin at 9 4 
_ 255 the aſſets which mr. ; Nowell left ; ; and mrs. 
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. e 1155 het nom Gais rite Tefi A 1 0 mr. f. Ne 
r 

5 5 | Eſtate, after paying t the legacies. \ Wherefore, _ 
= © If by mr. Nowell's "will his wife had onl: the al of all 
— : 3 EE 1th perſonal eſtate given her for life, and after her deceaſe 
7 then the next of kin of mr. . Nowell. be not entitled, 
A . os ſtatute of diſtributions, . to all the reſidue of 
__ ach perl onal eſtate,” after paying the legacies appointed 
n wh faid. will to be paid Aer his wike's be 5 


"IBN 


RT. will, was entitled, either by the words of the will, or as 
—_— * eexecutrix of ſuch will, to SES the whole perſonal eſtate 
=. to her own uſe, ſubje& only to the payment of the legacies 
1 e. to be paid after her 25 and if ſuch reſidue 


ſuch perſons who were teſtstor'z next of kin at the time of 
85 oy: e «death, and their repreſentatives, ., or to.ſuch, 
ſons only who were teſtator's next of kin at the time Ale 
„ * ech of teſtator's wife? and if the: next of kin be 9 5 | 


Whether a bill in n equity be now proper to be brought 
(ok H next of kin againſt mrs. Grübb, who . 


i 85 2 rk Aud mrs. Nowell: and to have ſatisfact ion made them kor 
Foo © eee oftar, n a Teta wag 
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, een 


; (being ng ſo much undiſpoſed 'of after her deceaſe) or, 
hether the 'teſtator's I and alſo exccutrix of. his 


. 1 belongs to the next of kin, then, Whether it belongs to 


2 mrs. Nowell, for 2 diſcovery of aſſets of both mr. Nowell. 


1 4 
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C THINK, that hy 7 Ol NowelP's in bis ite. is _—, 
E dyes uſe oſ all his perſonal eſtate given to her for her 8 — 
liſe ; and as it is not given away particularly, I think, . 
- that the reſidue, after debts and legacies paid, will be 
diſtributable amongſt the next of kin; and that it will nene I 
belong to the wife as executrix.—And I think, that it will —_— 
0 belong to ſuch perſons as were the next of kin at the death — 
1 ol the teſtator z for the right to it veſts at the time of the 
death of Thomas Nowell, he dying inteſtate, gusad the „ 
y refiduary intereſt ;_ ſo that in caſe mrs. Grubb. ſhall r refuſe _ 2 
le | to account for this perſonal eſtate, I think, that then then t. the : =” 
L next of kin of mr. Nowell at his death, and their repre= © * : 
1. ſentatives, ſhould file a bill in chancery againſt her fora 8 
al WM recovery and account of this refiduun ; and that i it "maybe . _. 
< n- diſtribued tas obs Oe.” „ Toe. = 
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5 MERCHANT dies polfeſſed of; 2 1 ae - Cute 
= = A leaving B. his uncle and D. his nephew, child of -- 

as his brother C. who died before 4. 

te Ik B. is entitled to any and what diſtributive flare of 

e: the perſonal eſtate of A. ? or, Do the whole go to D. 1 

4 nephew * * as repreſentative. of (4's) brother GC? 


of 2 vo not know of any caſe diterminedon thing In 

T=, chancery or exchequer ; but I am of opinion, that the oo: 
e I nephew of A. the child of his brother C. is entitled in SD 5 
4 preference to the uncle, and cxclufive of him. It is now! 8 
I fettled in the Caſe of Evelin and Evelin (determined by $2 
ll, bord Hardwicke), that the brother of the inteſtate is to be 1 
or if preferred to the grandfather ; and as clearly, he is to h 
5 preferred to the uncle; becauſe, although the grandfathe 
Kk in 3 5 ſecond rh from the — in the aſce 
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. is ſaid. Nullus off prorimior petre, ideoque collater alibu „ 
= . cundus gradus obtinet vicem primi,” as the paſſage v if 


5 _ - Cited by lord Hale, x. Vent. 423. in the Caſe 357 
. er, and Pace. This being ſo in the caſe of the brother, M 


wo muſt n eee her and uncle, 
NV I think it w mult be preferred to 


. either; beau he i is allcared by civil/law to "ep 5 
8 | r of the inteſtate.) VVV : 

£ Bat, acco ing to the civil law, there can be no 5 
— „„ in the aſcending ine, whether lineal or or if 
| collateral, of one nearer in blood by one remoter, (2 muſt 


for example, of a father by a 


- has expreſsly enacted, < that amongſt r deen there ſhall 
ſentation beyond the children of the brother 
« and fiſters of the inteſtate.” Vinnius alfo ſays, in his 
1 Difſertatio ds Ration, Sus ab Inteflato E. Jure 
« Noviſſime,” © That by: Juſtinian's conſtitution upon 
« this ſubjeQ, potius eff jus filiorum fratrum ; tanquan 
te deſcendentium, quam patruerum aut avunculorum, qui 
. = > cen This paffage is the 
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"i Whether be can do it if there was. an oldone formerly? — 
or or if not, but this erected new, What courſe mr. Proſe, = 
As | 


4 muſt take in cither caſe ? and, What the law i is in [this %%% CO 
, boch common and parfiamentary? © . 
all T's SY of ereQing 2 N 1 find by the 1 1 
ern books to be an old litigated point. It has been the 8 | | 
hu opinion in the country, that none but a lord of a manor, 3 þ 
ure without licence, can erect a pigeon-bouſe ; but that a Y 
on WM tenant of a manor cannot ere one without the lard's ” 4 


im licence. 2. Rolle's Abr. 139 · (F.) pl. 1, 2. And my 

i lord Coke, 5. Rep. 104. b. ſays, it was reſolved, that none 

Q WM could newly cre& a dove - cote hut the lord of a manor; 

in W and if any did it, he might be preſented in the lect 3 
but none could have an action on the caſe, by r 


EE © infinite actions which might be brought and ; ah SY 1 ; 
2 BW fays, of that opinion was fir Roger Manwood, chief baro 1 


and all the court of exchequer. This was the 39th at 
ey WW 46th of Elizabeth. But afterwards this point came in 
queſtion again, in the 16th of king James 1. in 4 wg 
Caſe between Dewell and Saunders, The plaintiff was a 
freeholder. within the manor of Mevorth a the þ 
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ert in ths 3 as a ee adi, and an 


= 5 5 8 if he did not pull it down ; which he not doing, 


I . | a N 8 the plaintiff brought an action of treſpaſs. And the court 
= there held the erecting a dove-cote as no nuiſance ; and 


© - and pave judgment for the plaintiff. This Caſe i is fully 


ECC the court ſeemed to agree, in 
the argument of this Caſe, that if a man ercQs a dove · cote, 


8 keeps ſuch a number of pigeons therein which, 


peace and aſſizes; and in Popham, 142. in the margin, 
is a note, that exceſs of dove-cotes is reſtrainable by the 


to the common nuiſance of the king's ſubjeQs ; which is 
al the indictments of that kind I can find in the books. 


88 


none. There were ſeveral ancient ſtatutes for preſerving 
. pigeons, which are either repealed or grown obſolete, 


* 8 leaſt footſteps of any laws againſt dove-cotes. 
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bdut the King anſwered, he would adviſe; and ſo no act 


2 0 pmmon low 2 doye-houſe may: * 8 
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diſtreſs was made by the defendant for the 321.5 for which 


= a denied the Caſe in 5. Coke, 104. b. to be law, 


; EY reported Cro. Jac. 490. Popham, 141. 2. Rolle's Rep. 


=_— . _ os abroad, deſtroy and damage the country, then he 
mama be indicted for this as a nuiſance at the ſeffions of 5 


a | "_ of affiſe; 1 ſuppoſe he means by indictment. 
And I find i in Officiam Clerici Pacis,, 115. (a book of no 
great authority) an indictment for ereQing ; a dove-houſe, 


for they are left out of the ſtatute- books; but 1 find not 


5 . . "prayed the king, that from, thenceforth no one ſhould 
| oY have a dove-hovuſe i m any town, unleſs he had 408. a- year; 
" © Sh Ind if any one ſhould ere one, he ſhould be fined for it; 


na amercement of 308. was aſſeſſed, and a pain of Py T 


As for any ſtatute againſt erecting dove-cotes, I can find F 


Y Nor do 1 think, that the common law prohibit the $ 
3 gecting of a any dove · cote; for it appears, 2. Rolle's Abr. 
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pe fed.. "Wherefore this is 2 ſtrong proof, that * . | | 


es 
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fade the whole matter; if this meta bull 


but if the quantity of pigeons are ſo 
harm, I do not 


Ids a dove-hoyſe 
and keeps ſo many pigeons that they are a nuiſance to the 
© country, by devouring their corn, I think, he may be. 
. indited at the quarter-ſcflions or aſſiſes for this nuiſance ; - 
ſmall.that they do no 
cive what mr. Pryſe can do with him. 
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ATHAN GRIEF ITHS, 1 3 friſed i in fee of = 
„ 1 perſon con- an eſtate in Wales, by leaſe and feleaſe conveys it 0 
dee his eſtate to John Philips and Thomas Howell, and their heirs, n M © 
de the uſe of truſt for himſelf for life, and en deceaſe to the uſe of 


uind life; Thomas Griffiths (an Ulegitimate fon of Nathan), and 


he uſe of an il: his heirs for ever.. | 
=—_ .? be Thefan Thomas Griffiths dies inteſtate, and without ive, | 

Joi poſſeſſed of a perſonal eſtate, beſides the reverſion of the | 
and — eſtate conveyed as above: 
ius, en . The lord of the manor now orctends toa right of ad · 
8 perſonal ef. miniſtration as to his perſonal eſtate, and alſo atitle to the 
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tate. Mr. 
_ Honman's ier eee of the real eſtate. 


8 Orion upon the claim of the lord of the manor to the | inteſtate's perſonalty and upon 
> the moſt adviſeable method of effeQuating a compromiſe for the lord's title he eſcheat te 
. ED the * 5 1 in . "OF rd ba . tengut forlife of me 8 8 
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1 . 3 . Pa hed of the manor his . 
of fuch 225 2 W ae 8 ſtill N | | 
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vpox 8 of the leaſe and. . I cannot ſe, M © 
as the Caſe ſtands, but that the inheritance in fee, en 
pectant upon Nathan Griffiths? death, is eſcheated to the © 
lord of the fee of whom the premiſes are holden, for want f 
f beirs of Thomas Griffiths. Bur as to his perſonal e, 
_— . IT - N tate, how the lord of the manor claims that, or right 
V adminiſtration to him, 1 do not ſee, unleſs there be an 
* + ſpecial cuſtom within the manor for that purpoſe, or ſont 
grant of that prerogative or royalty from the crown to th 
lord of that manor ; for otherwiſe the perſonal eſtate df 
© fuch a perfon dying inteſtate belongs, I think, tout 
Mcrown : but whoever has right of adminiſtration, det 
2 be GT and OO: fince Thomas died confi 
8 derabſ | 
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— to his abet 1 vital 3 be; very. 


| proper for mr. Nathan Griffiths to endeavour to get let- 

: ters of adminiſtration/as principal creditor 3 and by that bo 
means the will more eaſily pay himſelf, and oppoſe tie 
 - lord'spretenſions about the perſonal eſtate : and as tothe = 
_ real eſtate ſettled, it ſcents to be his beſt way to compound — ; 

5 that matter with the lord, As well and as ſoon as he can. | = 
© Of - 
Os Sn e i 1 = HORSMAN. C 
© of . 5 1 Fa | Y 
y ay Tube 1 marquis of Wi es wk Lord of the manor ; 7 
7 = "wh the eſtate mentioned in the Caſe annexed eſ- BE 
the chenden. has agreed upon terms to reconvey his right to 9 3 


the ſaid eſtate to ſuch 88 as mr. Griffiths ſhall gr 

ad- point or defire. 1 
the Note, The marquis is Lord the! manor” in right oe 
= hie lady, who was daughter and heir of the late earl of 
upa | Carberry. The ſettlement upon the marriage of the 
md marquis and his lady we cannot have the peru uſal ors 
but we are. informed, that thereby the eſtate is ſettled 

upon them both for life, and to the longeſt liver of them; 

and the reverſion ſettled in tail male upon the iſſue of that 
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ated. | marriage ; and for want of iſſue, to the b heirs of the 2 
ve! lady. '. E 
Fe ote, There i is no iſſue of this marriage, nor any like. F, : 3 
to be. A 
ſee, By what conveyance or aſſurance in the law can the Py ants, > 
e marquis and his lady, or one of them, make a good title 9 
the of the premiſes to ſuch perſon or perſons as WT: es A 
aud 8 nominate or N 4 | 1 4 
1 n 
| ofl = THINK, the beſt way will be t to — -þ a convey ce 1 
au] 4 leaſe and releaſe, and covenant for a fine. from ine Sous 


marquis-and his lady, which will effectually convey theigh® — 4 f | { 
_ Effates for lifeandthe inheritance i in fee; and in caſe they ih Ny = 
be no ifſuc male of that marriage, mr. Griffiths will b g ans et 7 
again reinſtated in the whole ; but leſt: there ſhould be , 
_ the, it may be proper for mr. Griffiths to ſecure hi ſelf wi r BEE 
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uſe of himſelf in fee, * dies; there, if . ſhall haven =— 


15 ter requires ſo much diſpatch, to proceed both by fi ne ans 
recovery. The mode of the deed: of uſes may be ſuſ ß, 
Lebt there be an indenture prepared ; lord Villiers, of ii 
5 * 42 * Charles ve es and the oounteſi „ 
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TVE made it a rule in ps to try to ai Auade 1 The © Ornnon 4 4 


tenants in tail from endeavouring to bar their eſtates © gen 3 4 
os en 


l by fine alone. It is true, that if a man is tenant i in 
be purſued 


tail, with the remainder or reverſion to himſelf (in his by the iſſue in 
tail for b 


: own right in fee), there is no doubt but that if he levies To — 2 
2A fine with proclamations to the uſe of himſelf in fee, that out letting im 


vil be a bar to the iſſue in tail, and the fee will-be to him G ö 3 ; 
WE” levied the fine. But if a father is under ſettlement bie anceſtor; 

with the Note 
tenant for life, with remainder to his fon in tail, with re- 272 Caſe ad- 
8 to the father in fee, and the father dies inteſtate> Judged 1 * 


and then the ſon enters and levies a fine as above; to the Merk on that 


_ happened that the fa er had made. 
| Judgments, or idea ſtatutes, or 15 
diebted by bond or other ſpecialty binding Phe heit, the ; 4 - = 
_ eftate rail of the ſon ſhall be deemed to have been extin= © 
2 and drowned by the fine in the reverſion, which A 
. deſcended from the father to the ſon ; and ſuch reverſion WE 
hall be deemed to have taken effest as an eſtate in poſſeſ.. 5 
ſion; and the leaſes, judgments, ſtatutes, &c. of the fa- Fo  - 
cher, ſhall attach thereon ; and ſuch reverſion ſhall be 
conſidered! as aſſets to pay the father's ſaid debts by bo 5 2 
or ſpecialty. This was fo adjudged by Lord Hardwi . by - if 
in chancery, in the Caſe of Kynaſton and Delahay, about BE 28 
the year 1743, and I was adviſed with in that Cafe: „ 
Under theſe circumſtances it ſeems beſt, as the mat- * - bs OS 7; 
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ksrarzs 


ol the next parts 3 then J. B. demandant; and, laſtly, 


23 . 8 the laſt part. State in the recital, that the land after 
3 mentioned, by virtue of the ſettlement of the 12th June 


ritance of the premiſes. is veſted in and limited by that 


Aland Maſon, degeaſed, under the grant of the 18th 
March 1747; and recite the treaty for the e marriage, and 


oh of laſt Trinity Term, or as of the next 


| & aid J. S. and J. N. and their heirs, or the heirs of one 
k them, 10 8 enure to the uſes herein aſier expreſſed. 


„„ 3 * 1 and Hure, to the ſeveral uſes, and for the 


—_ :. : Grandifon his . of the ſecond part 3 | metfienrs. „ Chrig- ” 

mamas and Kennedy, of the third part; lord Hertford, and 

lady Conway, one of the fail earls daughters, of the fourth 
part; proper perſons to be truſtees of the intended terms, 


5 7 S. and F. NM. releaſees and cognizees and tenants, of : 


127309, ſtand charged with a rent- charge of 3001. per amn. 
payable to lady Grandiſon for her life for a jointure; and 
mb. ſubject to that rent- charge, the freehold and inhe- 


ſetilement to the ſaid George Villiers, and the heirs male 
odd his body; with remainder to the ſaid meſſieurs Chriſt- 

mamas and Kennedy, and their heirs, as aſſignees and gran- 
ttees (in truſt for the counteſs of Grandiſon). of the late 


: other proper recitals... Therefore let it be S witneſſed, that 
kik "the ſaid lord Villiers, C. M. and lady G. his wife, and 
meſſieurs G. and K. grant, bargain, ſell, alien, releaſe 


t J. F. and 7. N. (they being in poſſeſ. 
| cal for a 70) and their ene all the lands 


. =” 4 alſo che « laid ee c. nd K. the themiclees and 
5 I 7 pe their Uk covenant to levy a fine upon ſeveral writs of 


© Michaelmas Term, or as ſoon after as may be, unto the 


| et „that as well the ſaid fines fo to be | 
3 and alſo the grant and releaſe thereby made, ſhall - } 


1s | MM ſeveral 2 


I — . 


| worarts EY 


8 FS EI om purpoſes, n is lth) 2 
os the uſe of the ſaid F. S. and . N. and their heirs, t 
te intent, in che firſt place, that they may become perfet 
tdenants of the freehold, in order for the ſuffering ſuch re- 

coveries as are after expreſſed. And let it be declared and Wo 
| agreed, that for that purpoſe it ſhall be lawful for the ſaid . 

_ 5 A. B. to ſue forth as many writs of entry as ſhall be neceſ- 1 

ſary, thereby demanding the faid premiſes againſt theſaid -— 

. and J. N. and that they the ſaid J. S. and J. N. 

„ mall appear to the ſaid writs; and call to warranty the ſaid 1 

I IlordPF.. whothall likewiſe appear; and vouch over to war. 

nde fals C. At and lady G and the faid meſſieur C. _— 

' BU and K. who ſhall vouch over the common vouchee : and a 

FF then declare, that the ſaid two common recoveries ſhall 

BF _ envre tothe uſes and for the ſeveral intents and purpoſes 

HR following, vis. until the ſaid intended marriage ſhall be ſo- © 

|  Hemwnizcd, to the intent to diſtinguiſh, annibilate, and de- - = 

ſtroy, all the right, title, claim, and demand, of the ſaid of 

lac G. or her truſtecs, under the deed of 1947, to the 
| ſaid groſs ſum of 80001, therein mentioned. Then you 
may proceed with the other uſes agreed upon during the 
marriage treaty; and, at the end, add a clauſe to this ef. 
fleck, vis. That if it ſhall happen that the ſaid fines, or an 
of them, being ſo levied as aforeſaid, and the ſaid intended. © 
marriage being actually ſolemnized, that the faid Georg 

lord thall happen to depart this life before the ſaid come” 
mon recoveries, ee res ee WT be Swe an 
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ito fach charges, Homes, proviſoes,/ or ann 
. a5 under the uſes and limitations therein before declared 
of the ſaid. fecoveries, would have been entitled to the 
ſaid hereditaments, er the a recoveries 1 e 
n aQually completed. Ri | 


| are Ro fer w.. 1 fiſt St 


The remaining 


55 e lands — oy ſuch of . mr. Maſon's leaſes 
a8 are not warranted by his power of -leafing 1 think 
. you had better not inſert- thoſe lands either in your 


releaſe, fines, or recoveries. - An entry ſhould be firſt 


made by lord F. to avoid thoſe leaſes. In ſome caſes, to 
levy a fine before entry may operate ſo as to extinguiſh 
the right of entry; and as ſome of the leaſes. may be for 
lives, and ſo the frechold may be outſtanding, this may 
cries now to be ſuffered, 
unleſs the Caſe may fall within the meaning of ſome acts 
that have, as I think been ans in Feen giving re- iz 


affect the validity of the reco 


5 in thoſe caſes. 5 50 


With reſpect to 1 e oF the 5 5 1 18th | | 


| March 1747, Ithink it will operate as a grant; and that 


the remainder in fee will paſs thereby, though there. mw t 
no leaſe for a year, nor any „b, 


I have mentioned to vou how to extinguiſn the join- 


” | ture-rent of 800l. per annum, and the right to the 8000. | 
if. a new rent of 8ool. per annum is to be created for. lady by 


. ſome particular lands ſhould be. ſet apart in -order 


he whole eſtate; or.it may be made to ãſſue out of an 
Fided third part, or out of a moiety, as ſhall be thought 


molt proper. 


lier that he will produce the repreſentatives of the ſur- 
vie of the truſtees of the term of 200 years in the ſettle» 
we of 1739, either to ſurrender that term, or to affign 


_ Th 8 to mew truſtees, i in order. to Fane n attend 


charged therewith ; for that demand ſhould not ride 


The reſt of your plan ſeems very right; 5 
5 and, at the end, there may be a covenant from lord Vil- 


5 priſed, according to the ſeveral uſes thereof before in that 3 5 


L and eſtates, and reins 28 "wy NO 1 all _ 


= Thomas: the father died indebted by bond. - Theſfon  - 2 
. afterwards died without iſſue, but, b his will, deviſed __ 
TO «© his eſtate to the defendant Clark in fee.” . 


is now come into 3 1 1 de allets to Ae the DER. | 
. 7 debts of the imher'?” ; 


1 . Will. 3. cap. 14. the heir was not bound by lands deſcend- 

ing to him, where ſold or aliened before action brought; 
and if an obligor deviſed his land, the deviſee ſo ſelling 
was not liable to the obligee. This ſtatute was to re- |. 
medy the defect in 13 Eliz. cap. 5. of fraudulent cog?” 

8 veyances, and to extend it to fraudulent deviſes. I he) 1 


5 defrauded of their debts, and to make all deviſees equal” . 7 4 | 


ZN conſtruQion. The heir is as much debtor upon the 
© as the obligor, and ſo laid down in Plowden, 440. 


ESTATES | E | aL. | 6 397 
OY OY Te inheritance of the 3 N com- 5 2M 


preſent deed limited, ſo as to be ſubſervient to the ſaid uſes il 


We a nega e | = 0 
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The Caſe of bel and Clark, 2 Atk. 204. . rowhich , 1 


mr Booth alludes, is as follows: 5 5 
% Thomas Delahay, on his marriage, , ſettled his eſtate 
ee on himſelf for life, remainder oli his wife for life, re- 
4 mainder to truſtees to preſerve contingent remainders 
„ remainder to his firſt and other ſons in tail male, re- -Þ 
cc mainder to himſelf in fee. There was iſſue a ſon, 


The queſtion i is, Whether the reverſion in fee, which 


— . 


5 ee 8 5 2; as 4 | 


neral view of this act is to prevent creditors. from bel 


with the heir where lands deſcend upon him; and, being Df "WH; 
made to prevent frauds, it ought to have the moſt lib 


Murray, counſel for the defendant, put this caſe:— 
"I, 2 * 1 2 one W . a 1 yl the 


6 KS So * i x : : 7 


er the n dies iaskesd g the ſon dy the firſk 
venter enters, is ſeiſed, and dies the daughter is entitled, 
being poſſoſſio fratris; and mr. Murray faid ſhe is not 
penis the father's debts. But deny bis poſi- | 
tion, for ſhe is fairly liable to the debts. If lande had:come 
| unto an heir in poſſeſſion, and he had deviſed them Le. 
fore the writ brought, it is certainly within the ſtatute. 
Wuy not if it comes to him-in-reverfion ? If in the pre- 
ſent caſe there had been no deviſe, but the lands had de- 
ſeended to the heir of the ſon, and then the eſtate tail 
had determined, and ſo in'iafinitum, they would have been 
chargeable. Though the law ſays, that a reverſion after 
an eſtate tail is not aſſets, yet it is a groſs and inaccurate 
| expreſſion, and is only ſub modo; for there is a Tiablencſs 
which makes it aſſets in futuro, or, in other words, a 
_ quality to be liable to debts in future. Indeed the ſonn 
might have ſuffered a recovery, nd barred the feverfion 4 
in fee, and there the father's creditors would not have 
come! in. If he had levled a ne, it would have barred _ 
the eſtate tail, but the reperfion f in fee would have been 
liable. This court carries its power further than the law 
in fome baſes, as it is dobbtful whether an advowſon i in 
8 is aſſets or is extendible; yet lord King, chancellor, . 
in Tong and Robinſon, Mich. Term 1730, decreed it to 
be ſold to pay debts by ſpecialty. 80 1 think, that eren 
at law an action might be maintained againſt the heir and 
device; and this is warranted by Cliffs Entries. 
im of opinion too, that this reverſion which is nom 
dome into poſſeflion, is liable to the ſpecialty debts of the 
father ; and, by circuity, fimple contraQ creditors are w 1 
"Rand; in the Place « of fatisfied bonds. 8 
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7 May, 1754. Z 


A Fa 1 gegen 25 this * made . The enuti ad 
Samuel Beardiley, gentleman, of the ſecond part; Oba by his will ap+ 
- diah Lane, keto 


his execu- 


„ Jehn rd, of the fourth part; and William Wood, eſq. tors, and dies, A | 


of the fifth part; the reſidue of a certain truſt term of - — 
1000 years, which was created on or about the 6th of Ja- term: Lare, 
1703, in divers parts of the frechold eſtate of the — to w 


nuary 
_ ſaid Obadiah Lane, was aſſigned unto the ſaid William the two erecu- # 75 


" BU Wood, his executors and adminiſtrators, in truſt for the IS 
| ſaid Brook Hector and John Byrd, their heirs and aſſigns, wh 


who were mortgagees in fee of the eſtates compriſed in the wy of them 5 


| refſed to a. 
2 term of 1000 years, for . den, &c. On 


. monies ſecured under ſuch mortgage in fer were of theexecntars 


2 


Qor and Byrd thereupon. reconveyed the mortgaged mare, 


and by indenture of five parts, bearing date 2d Auguſt Mr. Boorw's 
' 1771, made between John Taylor, doctor in divinity, and OY 
John Ward and Catherine his wife (which ſaid John Tay- ment e 


lor and Catherine Ward are the 2 and executrix othef ter, I 


; ; of the ſaid William Wood) of t . the ſaid when 


tween John heeler, gentleman, of the firſt part; a fatisfied term * 1 


of the third part; Brook eQor and _ two to - 


.off before. the month of Auguſt 1771 - and ſaid renounces the 0 4 
- Premiſes in truſt for ſaid Obadiah Lane and his heirs: 6gnthe 7 


1 


Brook Hector and John Byrd of the ſecond part, the ſaid Fee S.- 


Obadiah Lane of the third part, Brooke Crutchle FI | der the — . 


man, of the fourth; part, and John Hyde and John Pod- ® 
more of the fifth part; therein reciting the creatin of th 
did term of 1000 years, and the ſeveral meſne wr 
thereof; and reciting, that ſaid Hector and Byrd had, 1 
_ deeds of leaſe: and releaſe, reconveyed all the ſaid mort 
= premiſes. to two-truſtees. therein named, and their” 
irs, = truſt for the ſaid Obadiah Lane and his heirs 5; 


years ago, having firſt made and duly executed his willy 
and thereof appointed ſaid John Taylor and Catharine 1 
executor and executrix, in whom the refidue of the aid _ 

term of 1000 years then remained veſted, which was 

agreed ſhould be aſſigned and transferred unto ſaid 


- AD mentioned; ; it was Mia | 
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and alſo reciting, that ſaid William Wood died kd: : 1 2% 2 


and Podmore, their executors, &c. in truſt for the pur- | TE _ -—_— 1 
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nation of five ſhillings a- piece to ſaid John Tt John 
5 Ward, and Catharine his wife, paid by ſaid yde 


4 7 : os 5 ſaid Hector, Byrd, Lane, and Corky), teſtified 


and his heirs as aforeſaid. 


Ber ſelf the executor ſhip. 


. 4 William Wood was not properly and effeFually aſſigned to 


cutor, had refuſed to act, 
= aſſignment, concurs with 
ferri ing heir reſpective intereſts, &c. 


*% 
o 2, 35, 


_ HE But mr. Lane has been adviſed, that the preſent 8 

ment from mrs. Ward and her huſband hath legally tranf- - 

Mere the refidue of the truſt term to ſaid Hyde and Pod- 
Taylor ſhould 

97 00 4 "have been made a party thereto; and if ſo, his being 
| "2 _— named a party cannot invalidate or affect the alignment 5 


more, and that it was not neceſſary doctor 


_ made by mr. and mrs. Ward. 


hath En fated in the aſſignment that mrs. Ward only had 


2 8 = 5 ved the will, and aQed ſolely in the e her 
= ment of the term would have _— ſufficient z but as 


=_ '- bp "ths 7 8 e 3 . in n 
=: :: 5 and performance of the ſaid agreement, and in conſide- 


= rs. ſaid Taylor, Ward, and wife ar the "> oy of 


= -- 175 5 5 their being made parties to and executing ſaid hr gd ö 
1 oſ ſaſſigument, did each of them aſſign, transfer, and ſet 
| over, unto ſaid Hyde and Podmofe, all the faid premiſes. 
 ;-:;.; for the reſidue of the ſaid term of 1000 years, in truſt to 
3 i 1 » attend the inheritance of the premiſes ſo conveyed to truſ- 
. tees and their heirs, in truſt for the faid Obadiah Bake | 


- 


b bis deed hath been executed: 655 a dani except ” 

> DN us Taylor, who has refuſed. executing the ſame, as he 

3 * declined proving the will of ſaid William Wood, or inter- 

- fering in the executorſhip ; which will was ſolely proved | 
= 7 35 _ by Catharine Ward the executrix ; and ſhe alen took unn 


4 4 "=, * EE T. Lane hath fold part of the: mile ww compriſed in. 
_— the ſaid term of 1000 years, and a doubt has been lately = 
=_ made on behalf of the purchaſer, that the term veſted in 


a2 — oy meſſicurs yde ang Podmore, as doctor Taylor has not 
ee.erecutedthe ſaid aſſignment; though it ſeems to be thought 
8 the agent for the purchaſer, that ſuch aſſignment may 
be cured by mrs. Ward's joining with meſſieurs Hyde and 
=> . - Podmore in an aſſignment of the term in truſt for the pur= 
==. chaſer, ſtating, that ſhe alone proved the will of William 
. We the truſtee, and that doctor Taylor, — other exe- 
re. and that ſhe, by ſuch ner 
id Hyde and Podmore i in tranſ- 


for the purchaſer ne that 15 it 5 4 
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to the aſſignee ; and when the other joint-tenant als and 


, a 

YE . Fog e eee, 
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aeg i Js ate b 48 öf 1 e 10 A es 
this reſpeQ, is thought fofficient for palkug int term 0 
the truſtees, meſſrs. Hyde and Pod mort mil ee 
If any. explanation is thaught neceſſary or Lo pe 
e Taylor was made. 5 party, ang refuſ 48 * ing 
2 memorandum thereof may be made ug upon th ed of 
"iti ntment. / eee WT TION 

. the reſidur of . 1000 Fears, ara Me ſw N. 


5 voeſted in the ſaid William Wood, legally aſſigned to 


meſſieurs Nit and Podmore by the deed of 2d Auguſt 
1771 ? or, Is it neceſfary that doctor Taylor ſhould . 
cute that affignment ? or, Is a new aſſignment prope to 
be taken from mrs. Ward, the acting executrix, _ 7 
* * xs is adviſcable to be done for veſting the r 

term in a truſtee, · to attend the e fri the 
dee of the Fe and for what reaſons ?. * 


THE lying down'a few « principles» will | clear his Caſe vater. 
Aue difficulties. | -- Sa 5 

Joint tenants are ſaid to be: ſeiſed ion mie „ 1 hats | 
Etter is, each of them has an eſtate in the whole and in 
every part; but, for the purpoſe of alienating, Wings 


Ke. they can paſs only their own propert ,. 
Therefore if two are, eicher under a Sed or 4 will, | 


Piet ew of land held for years, ot for à chattel in- Fe - 4 
- tereſt, and thereupon a deed is prepared, the import of ; = 


which i is, that each of them albg 16, bargains, ſells, &c. 
to an aſſignee; there, ſo ſoon as one joint enant has 
ſealed anddelivered dee, ber er eng one 


1 the deed, the other moiety paſſes alſo to the a., 1 2 
9 8 the 1 does nor 5 br e dot 
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1 When tho or bre uc 
«tx prima facie, take Teaſcholds and chartels as era, 
nants : and if a deed is prepai d, as 1 bave juſt now” 
ſtated, the import of which is, that each of them affigns, 5 
bargains, Tells, '&e to an. affignce ; there, ſo ſoon'as.t 
one executor has ſcaled-and delivered the deed, one wo 


. paſſes from 1 8 bob. when another e 5 
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bach ſealed and delle fork. ads another moiety, « or 


... 

=_ - 5 executors. But in this caſe, the entirety docs not paſs each 1 
1 time that either or any of the executors ſeal and deliver: 
3 | A 2 5 85 it would be abſurd i it ſhould be fo; and therefore the courſe : b 
And operation of law muſt. be the ſame, as well in the | 


FO cle of Joint-tenants as in the caſe of j joint- executors. 
But if two or more are made executors, and one of 
5 ” chem alone will act; there, that acting executor may, if 
8 he will take upon himſelf to do ſo, alone affign the whole 
= Fo. entirety in all the leaſehold lands; and the whole will, i in 
= - -rthatcaſc, paſs, for the neceſſity of the thing ; it being re- 
| quiſite, for the payment of the debts of the teſtator, to 
turn the effects into aſſets a» ſoon as poſſible : and there- 
33 fore there is no doubt but that mrs. Ward, as being the 
ſole acting executrix of mr. Wood, might alone, without 
dr. Taylor, the co · executor, have aſſigned the entirety,, WM 
” eſpecially as he had never pores the will, and had 25 1 
remptorily refuſed to ac. „ 


B. then the deed of th 445 Auguſt 1575 N in Its: 85 
d of quite ee ee 3 


" ag 
* * ** . " * 6 
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5 en the Inge 


3 5 


9 ey * Taylor i 18 expreſsly made A party to it; 4 . 
. Ns and it was the manifeſt i intention. of the perſons. who Pw Y ; 


A and prepared that deed, that dr. Taylor and mrs. Ward 
mood both aflign to mefficurs Hyde and Podmore ; and 


. * * 9 
a 5 IF a 
a - 


; 5 ” when mr. and mrs. Ward ſealed and delivered, it could e 


. A not be the meaning that the entirety: ſhould paſs. from her; 25 
for then there would be nothing leſt for dr. Taylor to aſ- 1 
ſign, if he e, to ſeal and deliver the * next » 
* 353 : WF | 205 „ 8 12 8 


. this is * inchrable, You. may, on 7 
| deed of the ad Auguſt 1771, indorſe an inſtrument, that 
dr. Taylor had refuſed to prove the will, and likewiſe re 
ed to execute the within written indenture; and that 
mrs. Ward, being now the. only aQing executrix of mr. 
Wee, bath been n prayed. to, ent, an afſignment 4. 
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5 eue of the enti e ſaid mefficurs Hyde and Pod- 
more, in truſt for meſſieurs Tomkinſon and their heirs ; 
and that ſhe and her huſband have conſented thereto: 
therefore let it be made known, that ſhe the ſaid Catha- 
_ rine Ward, with the conſent of her huſband, teſtified, &c. 
doth bargain, fell, aſſign, transfer, ſet over, ratify and 
| confirm, all the ſaid lands, and the entirety thereof, to 
the ſaid mefficurs Hyde and Podmore, &c.. in truſt as 
aforeſaid. have ſettled a borrect draught of that inſtru- 
ment, which, I apprehend, will be effeQual.. It may 

ted twenty or thirt after the ſaid 2d of = 

DEL Ka 1 0 not WE deviſe Jy wg of 


2 4. 3 1 on 8 . on TIE £3 
3 . 


22 22 tees for gg years, if he and his ima wife ſhall 5 

6 fo long jointly | ve, in truſt for r ſecuring 1001, a- year pin- bo, 

if he and B. Money Gurl the coverture ; with a 1 8 to other 4 

mall fo long truſtees for 400 years, for raiſing partions fo r yo unger \ 

ive, in truſt for children l that macriaga with divers remainders Ger, 5 4 
As, year pin-mo- in &c ict ſettlement. 
YH | 8 ph 3 the The a egkes eee, and they bays. ſexeral. m 


Linse Ori. On the . marriage of the eldeſt On. of "7 * 
nion, Whe- doubt ariſes how the eſtate can be diſcharged from any 
1 the aryears- 'this pin-money, if any ſhould Pain N the 
Ae term, the death of A.; and the following method is propoſed : „ 

© ſtate Br 1. That B. ſhall give a diſcharge for all the payments | 

LL Seca. oy the time of her ſon's marriage. 

1 with th 

=  rearcofthepin- 2. That ſhe covenants to be made a party to her ſon's | 

Y money? and, cent, acknowledging the receipt of all former pay- 
1 the ments, and conſenting to give yearly receipts for what is 

i} IE omg to came, ſo as not to make any claim upon the eſtate after 2 

'Y otherwiſe than her huſband's death. | 

Oe fine fine ny > 3- That a term be regia to the ſurviving truſtee: of” 
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4 DE the eſtat | 
1 the ears term, and two others to be named by the in- 5 
3 money * eee I wife or her relations,” to be e the 5 
_— * . 5 death of A. upon truſt for raiſing the pin- money from = 
—_— year to year, and to procure receipts from time to time, ſo 5 
as to diſcharge the eſtate from any future demands after the 0 
Adcath of A.; with a power for the truſtees to diſtrain in 7 
1 EE, _ caſe of non · payment. 8 = 
„ Whether, on the death of 4. (the term EY 99 years 5 
1 being determined at law, and the term of 460 years com- 
mencing) the firſt truſtees can enter on the ſecond truſ- 
tecs for raifing any arrears of the pin-money, in caſe the : 
ſhould EE” to ſee it A end 1 95 during _ wy 15 : 


2 l . 


ON « 5 Oey 48 65 of 99 years Ch Us = 


+ pe dong term of Ny Tears. for rai- 
ſing 


i 1 


$4 


1 


des in poſſeſſion, there ſeems. ie 
ſeor gg years, who will then have no manner of title in 
the ſume, ſhould have a power to enter upon the truſtees 


eee 85, * tecovety of the artears 1 
3 e 25 5 3 Fr. a +" | 5 e „ ; 


nt 


10 Fs 5 = May. not the ſaid B. 5 re⸗ 5 


Hef in equity (notwith anding. her conſent and being | 
„ 


made a party to her ſon's ſettlement, as afor , 
Will the method above be a reaſonable Feu) el 
| a ſach claim, either at: law dein "_— * 


"I DO ack thinks that 8 is 10 Qs hot in | 


- quity that B. ie the death of her huſband, by which 
the term of gg years will be determined, ſhall have relief 


/ again any of the reinainder perſons, or againſt her ſon, : 


or any claiming under the ſettlement, i in which the joins, 


m de on her ſon s marriage: but I take it, that in % 


4 wife and her truſtecs are to be preſumed to know 


uncertain continuance of this term of g years, that ag hf 


fore it is at their peril to take eate not to ſoffer the pin-⸗ 


moe to run long in artear; and that, in in ſuch caſe of 
ow negle ct, the arrears will be in danger of being loft. . 


215 is be not thought ſuffieient, What other expedient 3 Sore} 


can -opoſed (to make the eſtate ſafe againſt any 
türe ping Aer th e death of 4. , and, Who. are. 70 N 
made parties thereto ?) without the expect of levying a 


mme, and W e, a, e na * ke yy | 


8 * Fu 
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But though B. fy wie of 4 
| fettlement of the ſon, and agrees from time to time, as 
her pin -· money mall grow due, to releaſe and diſcharge 


1 ſame, yet (che being a feme covert) I no not think? * ky i - So 


as he will be bound oy that W 5 but that, not- 15 | 
„ nene 


N 


L . 
4 


ib diſcharge of v. he 55 t en be areas of ae, 


. will be good. 3 
Joins i in . maffiege- 5 1 
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a 8 | | vithitnding this, the 21 in her troſbe name, ſue for WM - 
” | her pin- money t a {ſhall grow due the next quarter; and 
0 from time to time during the'continuance of the term. © 
If thetruſteegof the 99 years term will, by the diree- f 
E B. the wife, ſurrender the ſaid term to the perſons 
next in remainder, and A. the huſband, out of the: eſtate 
1 received to himſelf of ſufficient value, will grant a new WM 
D . term for 99 years, if A. the huſband and B. his wife ſhall : 7 
5 jointly ſo long live, in truſt to ſecure this pin · money to B. 
and this new term to be made by the direction of B. the 135 
Vva.ife to the old truſtees, and two ne truſtees, friends of. 
. E the ſon” 5 intended wife, who will ſee either the pin-money - 1 
8 he paid, or at Jeaſt diſcharged by B. the wife"; this m-- 
- thod will vefy probably ſecure the eſtate intended to be 
| ſettled from all future claims made by B. for her pin-mo- = 
ney; oo the FR” method of * 2. is a T3 -” 


'E 
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Il 3 but 2 7 can naks the — 5 TER. LH, Sie 


| death of A. Will it be neceſſary to levy a fine of "le 
. whole eſtate to bar the eſtate for 99 years? or, Will a 
fine of the 100l. rent (or pin-money) only be ſufficient? 5 


and, Will it de nece ary for e, truſtee of that 4 


1 to join by the fine 5 12 85 E TOY +> 
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IE a Bur be infiſted'c on, che De "Ie 195 for conceſſent 1 
- A. and B. his vife, of all the lands compriſed in the 
term of 99 years... . The truſtees may Join in the fine; i 
or it will be ſufficient,. though they do. not join in the fine; - 3 5 
but then they muſt j join with A. and B. bis wife in a deed, : 
reciting, that, to the intent that B. might effe@vally b bar 
herſelf of all ber right and claim to her pin · mogey © of 100l. 
\ chrge on . ſaid . ſue has joined: with, ber 3 
/ erunt of. the premi c 5 "for. the 3 
„ of The” 3 "Pp 99 Jears, Ke. to t ö truſtees.” . 
. of the ſon's. infended wife). The old truſtees of 
t 38 term of 99 28 are, * the dire ion of A. and 
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An eſtate is d John Hatel! and Francis Keßtoe ok "the . 
conveyed upon Bt re en 95 thats marrfage was to be hed be. 
marriage to tween ſaid John Steptoe and Mary Haſell, daughter of 


- rulteesfor goe ſaid John E aſell, it is witneſſed, that ſaid John Steptoe, 


ee as ell. [niconfderttion' bf faid marriage fo intended, and 
dor lite ; re- 200l. to him in hand paid by John Haſell, father of ſaid 
0 Mary, and alſo for ſettling premiſes, aud for making a 
"remainder for proper Proviſion and ſettlement for ſaid Mary, incaſe ſhe | 
che heirs of of the ſhould happen to ſurvive ſaid John Steptoe, and alſo for a 


= "idea he + proper ſettlement and. proviſion for the heirs of the bodies 


4 = huſband to be Of ſaid John Steptoe and Mary, and their lawful iſſue, did 
2 begotten.— demiſe, grant, bargain, ſell, aſſign, transfer, and ſet over 
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Mr. Wirpna- unto ſaid truſtees, their executors and adminiſtrators, all, 
Haus Orini- 


on, Whether &c. to hold unto ſaid truſtees, their executors and — 


the huſband niſtrators, from the day of the date thereof, for 500 years 
; and eee from thence next following, at and under a peppercorn 


. aut the concur - 


ue yeuy rent, in truft as to the hereby demiſed term, to 
— — could, and for the ſeveral uſes following; (that is to ſay) i in truſt 
7 ne for to and for ſaid John Steptoe and his heirs, until ſaid mar- 
"riage : and alſo in truſt from and after ſaid marriage, in 


| mn: the truſt te and for the ſaid John Ste age for his natural 4% ; 


and to permit and ſuffer ſaid. Fohn Steptoe to cut, fell, fa, 


| 3 > "a 5 and diſpoſe of timber for the Moe therein, but ſubject 


to „ e of waſte : andalſo in truſt, from and after 
deceaſe of faid Fohn Steptoe, to and for the uſe of ſaid Mary, 
5 Trived, for her natural 1275 with power to 
= cut timber; and from and after the ſeveraligdeceaſes of 

ſaid John Steptoe and Mary, then in truſt, and to and for 


ET the % and behoof of the heirs of the body o of, ſaid Mary, in- 

A tended wifteof fa id John Steptoe, by by ſaid 

= + gotten; but 25 default of rs Po OY to the heirs of 
© > the ſaid John Steptoe, for and during al the reſt and re- 4 


uſband to be be- 


A oe of ſaid term of 500 years... 


toe and his wife, by feoffment dated 22d March 1755, 


| . 1 = in conſideration of 2 ranted the premiſes to George _ 
7 IS 5 e N ſettlement in his 
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RR 3 took effect, and hoes. is iſſue two in- ” 
OE; "x No: bee and the above parties are all living; and John Step- 
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venant, that x e and Mary his wife would _ 


2 a finie ſur conmſatice, &. to ſald Tones and his heirs, 
nd which was accordingly levied: and Jones, by defea- 
ſance- (reciting ſaid feoffment ); did covenanr, on payment | 
Wo 590k. and intereſt, on 22d Seer. then next, to 
reconvey, or otherwiſe transfer and aſſign ſaid premiſes 
"to them, their heirs of alligis, of to whom they ſhould 
55 fooEinent. Is Wis ſaid ol faid John Step⸗ 30 July, nn. 


5 doe, and Mary his wife, reciting ſaid feoffment, defea- 


| lance, and witneſling that, in.conſtderation of 5581, 175. - 
toe Jones, and 1411. s. to ſaid, John Steptoe and wife, 


bei by Thomas Waltis, party 7 did enfeolf Ke. 


Lin the tame manner as above) deer of defcaſance from 

Wallis, of ſame date, covenanting. to reconveys: Ry 8 

8 ment of Jool. and intereſt at a time paſt. 
remiſes are now to be ſecurity . 


Dic tne fine ſur connſancr de, Er. bar the tart ay 8 
(than' 560k. }5s low to be advanced, F 


er More money 
make a good title to a mortgagee, or "purghaſer 3 D or, By. 5 


What other way can the 500 yes rs term be barred (without | 


the truffees forntrg) ? and, Will the having cuſtody and 
ns ice of — hutt F and, What farther do yo ad- 


We dne spes the dle t wake) 2s kite a - = 


equity, a clear and yood title ? and if the truſtecs gan be 
Fee on to levy a fine oi ee, Wk it not. be 
0 9 of truſt 4g | 


who Has no 


truſt of the term for his li with remainder to mrs. S. 
for life, with rEmainder io the. heirs of the body o 


J ͤ K =_ 
3 1 not barn nor eee. « oY 

affect this term; : for. the legal intereſt in this | 

_ the truſtees, and could not be affected by mt. 4. 9 

Her legal intereſt in the premiiſes except the > "IS ce "% $ 

| 5 reverſion; ſo that the fine could not merge che term in t 5 3 * | 

. [ think that mi {gi bag an intereſt in te 


mts. S. by her huſband to be begotten ; q and this being the a 1 


cCaſo of a term of years, the limitation to the wife would 8 . 1 


de i in the nature of an eſtate tail, and might be aer 
7K it was A Webel e it way: A eee ex prove. 


would not be alienable after the 


3 -” ie wife alone. But I have ſome doubt, w ether 
4 alienable i in this caſe or not; for this was a co 
— upon marriage, and is recited to be made for ſettling the 


” 8 * 


remit es, and for making proper proviſion and ſettle- 
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ment, not only for Mary the wife, but alſo for the heirs 
. of the bodies of hn Steptoe and Mary, and their law- 
ful iſſoe: fo that it ſeems to me to have been the deſign 
Fc the parties to ſettle the eſtate ſo as that the ĩſſue of the 
Hhbuſpand and wife ſhould be purchaſers, and that it ſhould 
- not be in the power of both the father and mother to diſ. 
55 inherit their children. 1 therefore have doubts: whether 
> the father and mother have power over the eſtate to mort- 
it or not; and as they have no legal eſtate, and as 


8 * truſtecs cannot be adviſed to join with them in any 
— alienation of the eſtate; without the direction of a court 
RE equity 3 ; for I think that they join 


in a fine to convey their legal intereſt, and any one who 
| ; : : 88 3 mortgage or pnment/ of 2 mortgage, with no- 

dies Sf this eo wg mult take i it at his peril; 
zal eſtate with the concurrence of 
| nor protect his poſſeſſion at 
. 'X ys I cannot therefore adviſe any one to advance mo- 
ney on this title, vit hout the truſtees joining i in it, ad - 
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— charge or annuity of 161. per annum for 8 Erna, out and his. wife, 


C. it was reckoned as part of her portion ; and in 1 743 band levied 2 
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. in 1743; and a non- claim from 1739; during all Which —_ 
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ENRY TYLER, by 3 7 1 to his A_rent-charge 3 
1 fon Richard Tyler, upon his marriage with Elira- ed, 1 3 
eth Smith, and the heirs of their two bodies, a rent- tare to R. 7. 
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Richard Tyler was in poſſeſſion of this annuiry during dies. They © © 
"Bis life z and by his wife Elizabeth left-one ſon. George died, leaving - 


"Tyler, who had two wives. By his firſt he left a daug ae, hs 
ter (4), who is:nowliving': by his ſecond wife he felt wife one 


one ſon, George, and one daughter (B.). The ſon upon daughter A; 
the death of his father George in 1720, came into the and by a fend 


bpollelion of this annuity, - and held it call his death in — 


17373 but neither he nor his father barred the intail. On the death of 
Oa the death of George the ſon, B. his ſiſter took © O. without iſſue 


entered, and 


8 of this. annuity: and having i in 1739 married? ar ber hu: 


= -i 


a fine was levied by her and her huſband of this annuity, n 2 of the rent- * 


and the 'uſe declared to C. her huſband in fee, who has © erg a 


been in poſſeſſion of it ever i Rue Bis — in 117785 band in fee: 
3 95 his 5 87 meh an 1 i — 728. . The ſeveral 3 1 ; 


pets „„ E > 4oek. 1 45 55 Orinrotte af 


Mr. WilBRA® | 
1 Mr. Frimen, and Mr. Tad? in what manner the 1 Fe upon the 9 


th of G. without iſſue: and, Whether, if to the two ſiſters as coparceners, the tine *: a | 
= 17 750 N 8 OO; Kg e five . would hag par to TY „ 
4 SS e 3 | oy 
ſon in 737, ſink into the-inheritance; or deſcend to . Le 1 3 
his ſiſter of the whole blood, or to her and A. his father's _ 
daughter b a former venter, as heirs of the father 8 body? 1 
H to both in tail general, then, Will the fine levied by. 1 


8 cos ; of. age, be a bar in all events, both at Jaw ra 


and in equity, to 4.'s claim of a moiety of this annuity? 8 N 4 
N 

A not, Vil C: under the eircumſtances of, this OS be 
ee ro. See owner of the! Share, FF ;  .» 
88 wo SF Mo " FRY 1 Py: JFC 3 1 , 20 . 55 N 8 E | 


JAM of opinion, that upon . * of > Ar Tyler aria} 0 8 x 
- he fon, this rent-charge deſcends to the two ſiſters 2 5 1 
though of different venters, as heirs of the body to 1 + ep n 
1 and Elizabeth his wife, the firſt grantees. in tale N TS 
i: But] am not at the ome time of gs. ks 4 is nom 
. 4 Ti bee 
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blatred by the fine and non 


>? cence for above twen! ; 
A 4 THINK, that e death of George Tyler tie 
bon, this rent chatge deſcended upon the two daughters * i 
George, tbough they are by different venters, as copar ce. 
N tail, that is, as heirs of the body of Richard Tyler 1 
and Elizabeth his wife, the firſt grantees: But 5 FT 
. one of the eoheits'or ly of George, \ receiv c MW: 
"rent from 1737» /t | m the deat of her Tb} 1 : 3 
and baying married 8 end Wm: 
rent from 1739 to this time; and thougt et 
1743 ſhe and her Huſband levied a fine of the whole, | ä 
_— as ſhe was only a coparcener with her fiſter, ang : 
| therefore received i it as a baili ce for her ſiſter . Kee 


and as the eſtate of A. in her moiety was not tut to 255 > 
nicht by the fine, but the poſſeſſion of one coparcener is 
the poſſeſſion of the other; I therefore thinks that the _ 
ol C. and B. will not the title of J. Though here has . 

en many years non- claimed, as the filter of 4. namely, . : 1 15 

| 45 er for 4. and 5 


it were het bailiffs or receivers, . | ; 
g rages of time will be 4 bar; for in the, as bf b Lebe 1 
7 5 185 of time will. not. bar; ; neither 8 „ I TE 
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3 l | 4 CONCEIVE, that mrs. H. cannot | by this fine dit. Mr. b 


I AM of opinion, that A. the daughter of George Nr. 4 1 
r, on the death of his ſon George without iſſue . 5 
title to one moiety z not ay coheir of her hallt. 
irs of the body of Richa Fc 


d Elizabeth his PAP and as it does not appear 6 


1 B. the other ſiſter intended to diveſt £ of auß 


right ſhe had, am inclined to think, the fine and no- 


= i claim has not barred A.'s claim ; for the poſſeſſion of age. +/+. nh 

BN coparcencrie the poſſeſſion of the other. But after this | =? O08 
1 8 time, unleſs B. by fraud has concealed 4. Gr ek 

title, 1 do not think G. will be obliged to account for the 55 1 
rents and profits from the time of fra, e : 2 


under ent names, with Nat - © 7, 
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1 5 7 continue the cllate tail, but that her iſſue may not wit 
| | Randi enter upon the land after her geceaſe, and dif= 

; train; for a fine will not work 2 diſcontinuance of a rent - > 
TH 4 which lies in grant. Therefore the fine levied by mr.. 
| 7 . and his wife being alſo incffeQual t to bar her iſſue, 1 
| © adviſe mr: W. and his wife and mrs. H. to ſuffer a feco- ny 
3 very of the whole rent-charge, which, will veſt the ſame | IN 
in mr. Fin fee ſimple, determinable ypon failure of the Vide 3. Was. | I 
iſſue of the dy of the e Sa of the rent= On 
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. r Y a 3 of: the Iſt . 2 
I 8 ae, and demeſne lands of T. were 1 
bk be fuffered of agrecd to be ſettled by recovery to the uſe „ for. 
lands, tothe uſe remainder to R. his ſon for life; oo to the 
ook; firſt and other ſons of R. by F. bis then intended wife in tail 
wie uſe of K. male; remainder to the heirs: une 6f- R. ane. 
his ſon far life; remainder to E. his father in fee. 8 
l. This article or gement is rd at execution by 
"firſt and other 4 recovery only. Three years after mr. R. T. alone, by 
t K. bye deed and fine (having, as it is ſtated, then no iſſue male), 
l | levies a fine of theſe premiſes ſur conuſance de droit, and. 
der to K. the declares the uſes thereof to himſelf in "0 | W hether his 


on in 1 4 2 re- father | 18 8 or . 9 Hot e 8 | 4 bu 1 
8 in fee. K. | 5 = 

. iſſue m 015) but CH In the [Vfo-time of kis FT TO 
= conflat, levies a ſine of t remiſes to . e nen of Mr. 
* _ 8 Boe: 5 5 1255 E 


WRT 3 %. 
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k. Ar. THE 7 was Fl tenant * 1 in ; remainder, 
expeQant upon his father's death. If the father was liv- 

= a 8 5 ing, the fine would have no immediate operation. 35 
=. the father was dead it was a forfeiture of his liſe- eſtate 
1 9 +2 5 . bis ſons in remainder. If no ſons, it would ope· 
| = kate only | to bar the limitations to the heirs male of him- 
10 2 [ 5 | ſelf, and ſo gain 2 baſe fee ſo long as any heir male of 
* his dody exiſted. If no heir male, the father took the 
= - reverſion 1 in fee, which would be liable to all his ſpecialty 

a debts, and he might give it by his will; ſo that before R. 
4 = 8 3 could gain a good eſtate in fee, all the operation of Me 
© fine wavat an end, and be muſt ultimately take the cltate 
"+ TE in fee as heir of his father, he having no iſſue who could 
1 - claim under the ſettlement in 1763. Le ngth of poſſeſſion 
| is 2 good barrier. to a title, and carries with it a mo 
tion of a good title, until the rightful owner 1 
bot ** no om but wy. mocha. 
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i. leſſor of the 
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5+ Cart . 


tled to the uſe 
of J. S. for life; | 


| Samuel, remainder to N 


the uſe of E. his 
wife for life: 
remainder to + 
the uſe of the 
heirs of the bo- 


dy of J. S. by E. 


CE begotten ; 3 e j 5 Sy "i 


mainder to rhe 


uſe of the right M 


5 the ſet 
tlor. The ſettloerñ⁵⁸ 


e ; ven n to T. in 
A 1 the alies held os the county: of 1 13th 8 all; ene; 


| guſt, 1753, upon the trial of- this cauſe, a ſpecial to S. in tail; 


5 | verdi& was found, wherein the following facts are ſtated: nee right, 1 
That John Whittingham was ſeiſed in fee, 1674, of heir; and de, 


| = the eſtate in queſtion, in Lomford, in the county of Salop; 7. 8. and his 
and by indentures of leaſe and releaſe, bearing date the ] wife after warde 


a fine of 


23d and 24th days of February 1764, and made on the e + 0 2 : ” 


marriage of Joſeph W hittingham (eldeſt ſon of the ſaid S. in fee. JF. Fe | F 
5 John Whittingham) and Elizabeth his wife, the ſaid pre- dies without if + 


ſue by E.; a 


miſes were limited to truſtees and their heirs to the fol- kis his heir a 1 
lowing uſes TEE | 
Too the uſe and behoof Fo; the ſaid Joſeph oat his afligns, cr for 
- for and during the tetm of his natural life; and imme- —— 4 
+ dinely from and after his deceaſe, en, 1 

I o the uſe and behoof of the ſaid Elizabeth his wit: 
5 aol her aſſigns, for and during the term of het natural life, 


Wards has quite 


ears. The 
ir of the bodỹx 
? of 7. then, but Th 


for her jointurc, and in full recompence- of her dower and tezn e , 


oſeph, upon the bo 


fal begotten ;-and 
Io the uſe and behoof of the ſaid 
5 his heirs-and affigns for ehe, 
That by virtue of this (crew the 

5 tinghams e entered upon the premiſes and wat 
ol prout lex poſlulat; and the ſaid John the father, bein 


thirds at common law; and from her deceaſe,” + v 
To the uſe and behoof of the heirs of the body of the ſaid ©" en, 


aid! Joſeph White 


ſeiſed theres! 


his own titleacs 


and bring; 0 


of the faid Elizabeth his wifc lau- egg | 
or default of ſuch iffue, 5 


Ie Ortes,, 


John Whictingham, GG a . * 


| fuie was a di.. 
- continuance of =. ke 
the remainder N 


in fee and, 


AV the. 
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15 . 5 4 touching my 3 _ tenements in Taped: i in 


3 98 ee & Joſeph Whittingham ſhall depart this life not leaving 


& iſſue of his body behind him upon the body of Elizabeth 
tc his now wife, then I do give and bequeath all thoſe my 


4 ſaid lands and tenements in Lomford to my ſaid ſon 
% Thomas Whittingham, and the heirs of his body law- 
44 fully to be begotten for ever; and for want of ſuch iſſue, 


bam, andthe heirs of his body lawfully begotten or tobe 


CL “ right heirs of me the ſaid John Whittingham for ever.” 
That the ſaid John Whittingham died in 1687, with- 


_ ſeflion of the premiſes, and having no iſſue, and intending 

to bar the eſtate in ſpecial tail ſo I 

oy the faid ſettlement, and alſo the reverſion in fee thereb: 

limited, to the ſaid John the father, and by him afters 
wards deviſed by his will as aforeſaid, did, by indenture 


Daniel Hodgſon and Benjamin Aſtbury of the other part, 

= Xs _ covenant and agree, that he the ſaid 5s br Whittingham 

and Elizabeth his wife would, before the end of next 
Eaſter Term, doe. levy a fine for conuſance de droit come cro, 
De. with proclamations of the faid premiſes, the uſes 
Whereof were declared by the ſame indenture to enure 


un bam, his heirs and aſſigns for ever. 


1 4 "ants. and the heirs of the ſaid 2 2850 : and FRE Pro- 
. clamations duly entered thei 


_— 7 © 4 The verdi@ allo finds, that Elizabeth, the wife of fo:. 
=—_— Lb _. ſeph Whittingham, died the gth March, 1699, without 


iſſue; and that Thomas Wh tingham- (ſecond ſon of 
John Whittingham the ſettlor) died in 1715, leaving if- 
= ſuc John his eldeſt ſon; and Atkins his ſecond ſon; Sad 
thai Johns the eldeſt, went beyo 
Dn er returned to England, but 
TLluhat Joſeph Whittingham died ſeiſed 16th September 
E +a 1175 leaving iſſue his ſeeond wife, the defendant, 
Juoſeph Wulingham bis only fon, who entered, and 


ied abroad in 7734. 


1 . 775 1 Lf ra. ſeiſed prout lex poflulat ;".and that the ſaid Atkins, the 
2 - 1 of THe! WT, © came of age the 12th Nennen 


F FE 85 8 _« the county of Salop, my will is, that if my ſaid 05 2 


Athen Igive the ſame to my ſaid fon Samuel Whitting- 1 
c begotten for ever; and for want of ſuch iſſue, then to the 
out altering his ſaid will ; and the ſaid Joſeph Whitting- 
hap and Elizabeth his wife, being ſo ſeiſed, and in poſ- 
imited to the (aid Joleph . 


| dated it May 1690, and made between the aig Joſeph 4 
Whittingham and Elizabeth his wife of the one part, * 


T0 the only uſe andbchoof of the faid Joſeph Whit- 
Phe ſaid fine was then levied to the faid Hodgſon 124 


d ſea in 1725, and ne- 


/ y v ent tag 


OR faid fine, eee Joined 9 "And 
alſo inſiſted, that Joſeph hitti 
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1 map ''s cd FR _ death of his brother Jobn' was: under . 


no diſability. 


5 e That, on the oth May 1753s hs ſaid Atkins made an 
actual entry on the premiſes, to avoid the fine levied as 
afoteſaid; and after, on the 21ſt May 1753, he demiſed 
the 3 to the Fa as in the declaration i is men- 
Wh tion Ls | 
Upon theſe folds it ns; aden, for the diatoms, 
05 that the plaintiff a not to recover in the action of 


e 0 


Fir, Becauſe nineteen years bad elapſed ſince tbe 
5 death of John Whittingham, the elder brother of the 
leſſor of the plaintiff, and before the ſaid Atkins made 

| any entry upon or claim to the premiſes. - And it was 
further inſiſted, that he was abſolutely barred by the ſaid 
. fine and proclamations, and his non-claim. . | 
But in anſwer to this objection it was ſaid, for the 
Th plaintiff, that, as John the 2 brother died abroad, 

Atkins was not bound to claim within ſive years, but 
3 claim at any time afterwards. And in ſupport of 

_ this aſſertion his counſel cited fir Thomas Cotton's Caſe, 
2 Inſt. 519. 27 Eliz. But the reſolution there ſeems 


abel, and is not thought to be la. 


Scrond, Becauſe Joſeph Whittingham was appre- | „ 


. to be tenant in ſpecial tail, executed under the 
limitation in the ſaid ſettlement; and being in the actual 
| potion of the eſtate when he and his rl wife levied 
the ſaid fine with proclamations, ſuch fine was an abſolute. 
diſcontinuance of the eſtate tail and remainders, and 
i Whittingham the father thereby a acquired atortious 


ee fimple; and that the remainder claimed by the leſſot 10 
of the plaintiff was thereby turned into a mefe right, . 75 
and therefore no ejectment (which is a-polleffory cp, 5 a 5 


ne be brought for ſuch remainder ;; but that” the du 
Atkins ought to have brought his formedon i in remainder © 


7 Within five years after his right accrued. 3 
But in anſwer hereto it was ſaid by the iti coun- 5 


admitted ſuch remainders e 3 by if 
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a 5 thie Aten e n e 


5 wird,” 


tthe death of his late father, which is near twenty-fix 


as * plaintiff ſhould claim under ſome perſon who had vs in 
- _ "poſſeſſion within twenty years. 


uncle Joſeph died, and his never returning, and it being 
c only nineteen years ſince the plaintiff's title acerued. 

: barred by the fine and non-claim? and as the fine a 
lame, and the deed of uſes, veſt a tortious fee: -fimple i in 
A Joſeph Whittingham the father ? and, Was this remain- 
—_— der in tail thereby turned into a tight, ſo that no eject- 
—_ _ ._ "ment will he and, Can a formedon in remainder be 
no brought by Atkins Whittingham t or, Ought fra. 


2. 


—_ ment to be given for the plaint iff upon this ſpecia ver. 


(i, notwithſtanding the e before dere 15 


* . . „5 As ta the bar arifing . the ſtatute 4 Hen.. J. called. 0 


1 "= the ſtatute of fines, you muſt obſerve, that that ſtatute 
BET _ has three parts: the firſt part is called the body of the 
a; the two other parts conſiſt of two ſavings. 3 
The firſt, that i is, the body of the act, ſays, that goes 
any levied with proclamations ſhall” conclude: as well 
. Privies as ſtrangers, Jexcept. perſons covert (not being 
parties, perſons within age, in priſon, out at of the realm, 


? | 1 or of unſound mind. The ſavings are for the benefit of 1 


ſtrangets, provided they proſecute their rights and titles 


5 . been held that every perſon having preſenit right would be 
=” ncluded i inthe body or firſt part of the act, were it not for 


e 7 - . th bY 'of going covert, within 


"WED 8 


has been in the peaceable poſſeſſion of the premiſes ſince 


years; and in ejeckment it was thought neceffary the 


. But this laſt objeQion, the plaintiff's ade] ſaid: was 2 
_ _ - -anſweredby John Whittingham's being abroad when his 


= [Quare. = Under theſe facts, Is Atkins 8 abſolutely 


2 diſcontinuance of the remainder in tail? and, Did the | 


i within five years after the fine levied, or after their titles | 
accrue, and their difabilitics are removed. Now it has 


5 yo the, 28. Therefore the o a 


or”; 
C 


m MM fine of lands to which ſuch excepted perſons have preſent EE, 
ce BW right, does not at all conclude or affect them; nor is i 
any ſuch finc any bar at all to them; conſequently they” - RNoL＋, 
re under no neceſſity to make any entry or claim to f, 
avoid the bar; for with reſpect to them there is no bar > ooo 
to be avoided. This was Cotton's Caſe, cited out of 2 . I [ 
Tok: 519. where a perſon having preſent right was out of te 
. realm at the time of the fine levied, and never returned, "nl 
Here it was held, that the heirs of that perſon. 5 15 r 


. 5 enter, and bring their action at any time. e 1 
® But this is not the preſent caſe ; for the - fine hos was „ 9 
9 3 05 2 Will. & Mar. 1690 J and at that time Thomas 55 


. : - Whittingham, : the-ſecond ſon of John the ſettlor (and _ 
e | - who was father of John the ſecond, and father of Atkins, Sf 8 1 
due leſſor of the plaintiff), was in England J and beſides 
. that, he had not, when that fine was levied, any preſent e 
I right and ſo Cotton's Caſe. ſeems not at all to the pu ñ é ] 
d pode. If, when the bar of the ſine fell on John the ſe- 
— 5 cond (I mean that John that was eldeſt ſon to Thomas), 
— þ that is, when Joſeph the donee died, and' failed of ifſue - 
1 by his firſt wife Elizabeth, the ſaid John the ſecond wass wt 
s | 7 : out of the realm, then he was within the ſecond ſaving, BE 7 
as I conceive; and if he died beyond ſea, the right to avoid 1 
8 9 5 a bar of the fine fell on his. brother Atkins; and if he 
was then under age, he alſo was within the ſecond ſavings Pp 
' i To and he ought to have entered within five years. after that f 
39 diſability was removed, that is, within five years after his? „ 
coming of age. But it is ſtated, he was of age, and ſo be „„ 
5 * """_ to have entered within five 3 years from thence, , 2 "Me "4 
But then it may deſerye conſideration, Whether ng BT 5 3 — 
7 bar to Wie: ates. + in remainder can ariſe. on the . 1 


and of the Sa 4epending: thereon : i - hy 1 
= The roles. upon diſcontintances are proty nice. * 5 


in tall, unleſs he who makes the diſcontinuance was 
S or other ſeiſed If force wu: Fe” pgs Lag 


fea. 637. OD ER | 1 


5 and Stephens v. Brittridge, 1 F 
The Caſe of King v. Edwards was thus There was 
2 limitation to John Boulting and Jane his wife, and to 
15 5 = " the heirs of the body of John Boulting, with other re- 
f mainders over in tail. John and Jane, with one of the 
_ . remainder-men, joined in a ſcoffment with warranty; 
and this was held to be a diſcontinuance ; though it was 
objected, that the wife's eſtate prevented John from being 
_ ſeiſedd by force of the intail. The reaſon given why it 
was 4 diſcontinuance, was, that John and Jane being 
- huſband and wife took by entireties, being but one perſon ; _ 
and fo the huſband was ſeiſed by force of the intail, and 
_ the eſtate tail was completely executed in him. 
But in Stephens v. Brittridge the limitations were to 
fit Francis for life ; remainder to dame Eſther his wife 
for her life; remainder to the heirs male which fir 
Francis ſhould beget on her body; and fir Francis and 
dame Eſther joined in levying a fine with warranty. In 


ed in fir Francis; for the intervening eſtate to his wife, 
| to take effekt on his death, prevented the execution, and 
was an impediment to his eſtate for life and his remain- 
8 deri in tail from uniting together and drowning; ſo they 
remained diſtinct, and he was not ſeiſad by force of 99 7 in- 
1 r and his fine made not any diſcontinuance. 
The preſent Caſe is made the fame with the laſt. The 
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0 cannot TIN di Snot 17 Is done by the tenant 


The inal Caſes are, Whine v. POP 4 G . : 


this Caſe it was held, that the eſtate tail was riot execut- 


» tation by the deeds 23d and 24th February 1674 is 
Joſeph, the ſon of r my donor, for life; remainder 
Wor remainder ” the heirs of l 


th his wife, 2 169 the faid err Elizabeth 4 
| Z WW, levied | I 


6 


'- eſtate tail, could ariſe on the fine levied in 3690" as 


% 


5 CPE a Ig ; 1 as 1 1 nor | Elizabeth. were 
ſeiſed by force of the intail. (Joſeph during his wife” s life 
; being but in poſſeſſion of an eſtate for life, and his re- 


mainder in tail being only veſted, but not executed, by 


TS reaſon of the i intervention of his wife's remainder for life) 5 


Fry 


be ſine did not create any diſcontinuance. 


It will now come to be conſidered, Whether any 25 


bat to the eſtates in remainder, expectant on Joſeph's 


e 


is Joſeph's fine u madly not any „ a no 


tortious fee was gained thereby; conſequent]) y the right- 
ful eſtates remained where they were, and were not turn- 
ed to an action, or the entry taken away: and it is gene- 

ally ſaid, that where the eſtate is not turned to a right, 


1 5 they to whom che eſtate belongs are not, either by 


. of any warranty, or any ſtatute of limitation or 


nonclaim, driven to their action or claim. And 1055 : | 


ſtands with reaſon ; for why ſhould he whoſe right is not 


_ diſturbed. or diſplaced, or whoſe poſſeſſion or ſeifin is 
not altered, be driven or compelled to make any entry 


or claim? He is not -ouſted or diveſted of his right, 


but it remains where it was; and he having no wrong 
done him, wants not to have it redreſſed. To this effect 


are the Caſes 9 Rep. 106. Co. Lit. 327. 388. b. 
1 me. 


| Rrong,/ that fines. ſhall conclude all . ſaving the 
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ven after their titles accrue... 3 
And if the leſſor of che et or * brother, 
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. wi 1 remaining FS ED it "ſeems to me, thit 
— when Joſeph, the ſon of John the donor, died, without 
I 44 5 | X 7 nes 85 : iſſue by his firſt wife Elizabeth, whom he ſurvived, the 


; frechold was, by ac of law, caſt on John the ſon of | 

Thomas, under the deviſe of the reverſion by the willof FF 

Iohn the ſettlor or donor. This was in September 17% MM 
| 5 


= - _ whilſt John the ſon of Thomas was beyond ſea. Now | 
= incontinenton the death of Joſeph, ſon of John the donor, 
= „„ defendant Joſeph j junior, ſon of the ſaid Joſeph by his 
=—_ ſecond wife, entered, claiming the; freehold. That entry 
„ being tortious was a diſſeiſin, or at leaſt an abatement, 
-- 0b; Ute. 277-2-w which ſeems another word for the ſame 
85 thing. It was about twenty-ſix years from the entry of 
the defendant, and his taking poſſeſſion to the time of 
Atkins Whittingham making his entry in 1753. By 
the ſtatute of limitations, 21 Jac. 1. c. 16. ſect. 1. after 
a2 poſſeffion of twenty years no ejectment will lie; but 
ite ſtatute has ſeveral ſavings for thoſe who have a right, 
— . if they are under any of the impediments of coverture, 
5 infancy, impriſonment, being out of the realm, or the 
like; and if Atkins, the leſſor of the plaintiff will avoid the 
_— bar arifing from the ſtatutes, he muſt bring himſelf within 
= -: . thefaving, and ſhew he complied with the terms thereof. | 
Neos che right of entry upon the eifin firſt fell on 
F John, He was abroad when it fell, and that diſability was 
5 - never. removed til his death in 1734. Then the right of 
entry fell on Atkins, who was then of age, and in the 
realm. "Atkins could not be in à better condition than | 
+3 John; being under no *difability himſelf, and clai ming | 
dy deſcent from. John,” The ſtatute requires, that thoſe | 
r ho are in the ſaving ſhall proſecute their right within ten 
„„ er-thi ty is removed, &c. If John had 
= urned in the year 1738 or 9, he could have been intitle 
Only to ten years From thence to proſecute his Tight. 
RT He died in 1734, Atkins his brother being then of age. 
1 N oy had no ö to ſo Jens 4 term as N yeaſt . 


1 
l 


* 
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0 4 : 


5g me mY year 1734 to 3 bi Cali. for. the right 20. „ — | 
_ erued i in 1727. He muſt, as 1 conceive, either enter e 3 
within twenty years from the time the right acerued, — 
- which was in 1727, or elſe within ten years from his bro. 
ther's death. If this was not to be the caſe, poſſeſſions 
would ne ver be Evictcd ; and this is a ſtatute of repoſe, 
and ought to. be is conſtrued in furtherance of the 
intent OO op 55 . 
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: Airs upon and levied a fine wie vrdckibatitns ; _ Caan 5 | 


2 of land ts which B. ne infant had Tg at the time on and 53 F: 
y = of the fine levied. — + fine with pro. 
= B. lived ſome years Fes the ne levied, but Sal be. Kad u , en 3 | 4 1 4 
E 5 17 05 he attained his age of twenty-one, having done no 8g 5 be 5 
. : act to avoid the fine; . and or than five Ju are gage was —_—— 185 
7 | _ fince his death. "0p 1 125 an 1 * 
„ A doubt ariſes.” Whether the "9 0 B. who has been tern 3 4 
c 1 under no diſability, is now precluded from recovering died bef TEE 
c BH the land by ejectment ? It is laid down by. lord Coke, in twenty ons 
! 


2 Inſt. 519. that the heir in ſuch caſe is not precluded ; l v0 rune OR 
2 but the cafe which he cites there; and which is reported in no bil, 
” | 3 1 Leon. 211. does not ſeem to go to the point; 5 and the ore by "Y 
1 ' Caſe of Hulm he n In Oro. t 200. boom == 75 
T | | " th ne „ . 3 
TT 7 


VV ore | N re, eth er | heir is bart 
- : 54 "ee . Wy | : : 5 of ES N jo 7 : 
4 . 8 is . Whether in it e the d 25 . 
- ET having preſent right at the time of the fine levied, 15 
"4 and dying within age, the heir of the infatit may bring the | I 


- eje&ment at any time Þ or; Whether be is barred by.” . 1 
Jn 1 oth "og 5 * to paſs. gh the 4% ON * 10 * — 2. 0 


= 5 1 den compar mentit, 1 not dela any party to the gu 1 yet 

_— | having preſent right to the lands; there; if ſuch infant diese 
before he returns, or ſuch aon compos mentis dies before he i _ 
becomes ſane; the heir may enter and claim at any time, 
and is not confined to the making bis claim within five | 
years after his title acerues. The ſaffte of 4 Hen. 7. = 
| makes a fine levied with eee an abſolute bar to 


1 out of the Walen, Ke. not 8 parties to che ne). 
Then the ſtatute has two ſavings; one for thoſe hav- 
ing preſent right, being no parties to the fine; theſe to 
enter within five years after the proclamations. The other - 
is for thoſe to whom any future right or title ſhall accrue - 
at any time after the fine levied: the right of theſe is 
preſerved by the laſt ſaving ; but it is conditionally ſo ; 
as that they enter within five years after ſuch right or title 
__accrues.. And then there is this further addition, That 
where any of thoſe perſons who ſhall be entitled to the 
benefit of theſe ſavings, and who ſhall, either at the 
time of the fine levied, or at the time when his title firſt 
4 accrues, lie under any of the impediments « of eoverture, 
> _ Infancy, impriſonment, abſence out of the realm, or of 
| - Inſanity, there he ſhall have five years next after the 
impediment removed to enter and make his claim; and 
if te then the bar i is to be abſolute. This condition i is o 


himpediments 8 ate auh e e that i is, e the 
von 1 doverture becomes ſole, the infant attains - 
3 his a parti who is beyond ſea returns into the realm, 
5 * hits perſon impriſoned. obtains his liberty and is at large, 
N 0 mod mentis becomes ſane and of ſound 
7. "Bu Auppoſe theſe perſons die under their 
iments 145 i the married woman dies under cover- | 
kure, the infant dies in his minority, the non compos mentis | 
' Wes. cr . , dere it becomes * w w 
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| 5 of this ſaving having withdrawn from him the bar or 


| ; ment is removed, he do, within five years K 


Dh . 4k; 519. was probably under ſome other ſettlement or 


Ac clear bar; and as for the other moiety, Thomas i is then 


2 materially from the Caſe in 2, Thſt. " Then as to 


comply with the terms of this condition according to tze 


letter of the ſtatute. What is more reaſonable than to "if 
ay, that ſuch perſon ſhall be bound for his making his 

entry or claim to no time at all, but ſhall be at large, 
and not be at all concluded by the fine ? the fit words 


- concluſion created in the body: of the act, and having as 
tit were ſet him at large; yet not abſolutely, but /ub moda, 
-  (viz,) upon condition that when his diſability or impedi- 


- make his claim or entry for the avoiding the fine. Is not 
this in nature of a condition ſubſequent? Sothat the at. 
in reſpect of the diſability or impediment. does, in the firſt 
- inſtance, take him out of the body of the act, though the 
1 non · performance of the condition after the removal of the 
impediment excludes him again, if he lives to be ſet at 
urge, and to be releaſed from his impediment : but if he 
dies before the impediment is removed, Why ſhould not 
this be ſaid to be a diſpenſation from the rigour of the 
condition? ſince the performahce of it becomes impoſſible - 
by the at of God. The Caſe in Leonard, though perhaps 
it related to the ſame family of the Cotton's as the Caſe in 


limitation than that mentioned in 2. Inſt.; for in 2. Inſ. 
the fine was levied by Thomas Cotton at the time when 
William Cotton, who had the preſent right, was out F. „ 
the realm; whereas in the Caſe in Leonard it is) nen Js, 
\ that the perſon who levied the fine had for one moicty an 
eſtate tail in preſent; and there the fine, as to that, was 


K Les” 


: aid to be tenant for life, "with. rem I S 
who way the perſon. out of the realm. This 


15 and Haylock, there was a perfon "who. was an t 
at the time of the fine levied, and he had preſent rig * g 


1 2 x 0 2 os 
and afterwards 5 5 in that Infancy, N 4 figs 2 3 

: V3.2 15 F * * g | 10 5 
8 * 2 


| eas 


LBA ( 


; — . 8 ä 1 
8 F BY EINE 
8 ba 
; EK 1 a 
*- & > x | 
T. - 1 % - 8 2 Sa 7 
N » Z 15 5 
> 83 5 i; 
1 HOT 2 * 5 * 
* . 
N * 9 | 
426 | N : 
- £ ; 


EE _  elaimto'run upon the lands; and though the judges held, 
= * that after the five years non- claim the huſband was * 
__— f red, yet that he dying the wife's right revived, and that 
mee was not concluded by the fine; ſo that the determina- 
__— * tion in that Caſe gave oy the ſame. right. to avoid the fine 
= Which my lord Coke's arguments are in fayour of, in 
=_— 55 44 luft. 519. In Vin $5 Fine,“ (F. a.) this oo 
| N . out of 2. Inſt. is particularly ſtated. and -abridged ; 
1 1 he does not note, that in any of the Books there is . 
LE other Caſe tothe contrary. He even makes the point here 
Acterminedi a diſtinct head, upon the point, At what time 
claims are made to avoid ſines: and, in what caſes ſuch 
claims may be made at any time, The caſe in Leonard, 
Which you here cite; is alſo reported in Saville, 447 128. 
_ and appears to be Cotton's Caſe. At the end of that Caſe 
it is faid, that the ſaving in the ſtatute which is theſubje& | 
"8 the preſent enquiry, was upon a condition, meaning a 
condition to he performed kuturely ; and here it it happens 
. ſuch condition has not been performed, yet if it ſo 
happens chat there was no default in him who ought. to 
perform ſuch condition; there is no reaſon that ſuch non- 
performance ſhould exclude him from the benefit of the 
: RED r e . _ with. wy + 1 Coke's s 
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a 1 5 this. Caſe 3 js not new to me. "Yet . 1 Toe” 

© had in effect but three days in which J could get an hour 
or two to examine the point, and to look into the Books 
con cerning it and, have been ſurrounded with buſineſs | 
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=. bo. brother's death. Her huſband ſuffered five years non- N | 
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0 eſtate in Borough in the Marſh, Orby, and tolevy a fine of. va 


BO Tt two Rn SE RT M. 17. married mr. F. J. Cas 6. 
and was then a minor, ſeiſed i in fee of a confiderable wet fs 


_ Sakflectby St. Peters, in the county of Lincoln. Mrs. J. the wife's lands | 
_ [attained her age of twenty-one years ſometime in April „ 
laſt, and ſhe and mr. J. in Eaſter Term laſt levied a tine leugment ot the 
fur cenuſance de droit came ceo, c. of the premiſes ; and fineas taken br 


by deed declared the uſes thereof to themſelves for their nene 


two lives; remainder to the heirs of their two bodies eee, 5 
remainder. to the right heirs of the ſurvivor... _ day on which | I | 
Ales. J. died on Tueſday the 8th day gf May, deiii i 
5 855 "he hours of one and two in the morning; and left ile xe ee 2 
c only. one child, which died a few days after her. dies. The A | 
The ſaid fine was taken by commiſſion. on the 1ſt day e 3 


of May, and carried to the king's ſilver office on the 8th n . Wh # 
day of May aforeſaid : mrs. F. was therefore when dtp of ine, £14 
dead before the fine could poffibly reach the king's filver ..., - 8 
office, which never opens till about nine o'clock ; 5 there- 
_ fore the fine could not be entered there ſooner. 5 
Vour Opinion is de ſired, Whether the fine is valid, or Quere, 
not ? and, Whether the faid freehold premiſes will 
Bog to the limitations inthe aforeſaid deed declaring 
the uſes thereof; or will deſcend to the heirs at law of the 
late mrs. J. (ſubject to the eſtate for life for the huſband, 
as tenant thereof of . e of Eng . 05 as it no fine Wk 
MP: beep teh] £5 W 
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pi is very y probuble, that this cies 15 mach is es 1 Boorn's | i 


and valid ; and that the lands therein;compriſed will eon. 4 
to the uſes expreſſed i in the deed executed by mr. and m; 
iS declaring the uſes thereof, It appears, that the hag. - "8 
vas properly. carried to the king s ſilver office on the 8 . „ 
of May; and if it has been duly entered there, and ene „ 


. king's s filver paid, and the poſt fine has been duly. 
ed, and all the other requiſites pefformed which a 
e by the ſtatute of 23. G 2. (%. the e 1 
N will be good N |  _ "om 
Bere to be certain, I tals for forth the tet and "Tel. I 


33 and the « dar ofa t © caption. | Theſe -faQts * — 
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3 = ofvolunts- three thirty-ſixth parts or ſhares of and in the company's 
= and fine levied moicty of the New River Water-Works ; one whereof 


Mr. VIäxonx“ 8 


17 


then but four children (to wit), Giles Green, his elde 


5 5 ſon and heir apparent, Elizabeth, Catharine, and William 


Green; and being willing to/ſettle his eſtate, for pay- 


fince deceaſed, his heirs and affigns, ſaid ſeveral parts 
- and ſhares to the uſes following; biz. As to the part or 
mare conveyed by the ſaid fir John Maynard to ſaid Henry 


mas Thynne to the ſaid fir William, to the uſe of the ſaid 
Mm William and = "5p until the ſaid Thomas Meres 
ad have received 


: 2 bl Mer Oe ſaid Ks ht 
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Carr 3 An the nad a 2 1 July 3 John G 9 Fee? Ge 5 
Whether N William Dolben as his truſtce, being ſeiſed in fee of 


me children are was conveyed by Thomas Thynne to ſaid fir William 
" barred?—with and his heirs ; another of ſaid parts or ſhares was convey - 
Orinion. ed by ſir John Maynard, knight of the Bath, to one Hen- 
Te arwclt and his heirs ; and the other of ſaid parts was * 
- _ conveyed by Thomas Middleton, eſq to ſaid John Green 
and his heirs ; and alſo of one other part or ſhare of and 
in the king's moiety, which was conveyed by William 
Edwards and Daniel Luddington to the ſaid fir William 
9 and his heirs; and ſaid John Green being indebted in the 
ſum of gool. to fir Thomas Meres, knight, and Ming 5 


ment of ſaid debt and proviſion for his ſaid children, he 
wand faid fir William Dolben did thereupon, by leaſe and 
4 elcaſc, grant and convey unto fir Joſeph Shelden, knight, 


© Harwell, and the part or ſhare conveyed by the ſaid Tho- ; : 


0 out of the rents and profits thereof 
- I of gool, according to the indenture therein re- 
* and aſtef the faid gool, ſhould be received by the 
id fiir Thomas Meres, then to the ſaid John Gr for 
3 and after his deceaſe, to fir William and his heirs, | 
upon the truſts hereafter mentioned; and as to the part or 
| * by the ſaid Thomas 


wy — Middl nf 1 
. 3 ; et OT j 


. 
r 


buy ſaid Edwards and Luddington, to the uſe of fir William 


beth, and the heirs of her body, to receive to their own 


annum for ever; and ſhould alſo permit ſaid Catharine, 
And the heirs of her body, to receive 60l. in the like man- 
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3 1 


Middleton, and the part or ſhare conveyed to fir William 


and his heirs, were declared to be upon truſt, that the fad En 
fir William and his heirs ſhould permit the ſaid Eliza- _ 


uſe, out of the rents and profits of the premiſes; 60l. per 


ner; and ſhould alſo permit faid William Green, and the FR 


_- heirs of his body, to receive 60l. in the like manner; and 


mould die without iſſue, then 601. to go to the ſurvivors: - 

in tail general; and ſhouldalſo permit ſuch perſon or per- 
= fons a5 ſaid John Green ſhould by deed or will in writing 
| . to receive and take to his and their own uſe, out 
oft 


and in ſuch proportions as the ſaid John Green ſhould ap- 
point; and ſhould permit faid Giles Green to receive all 
the reſidue of the rents and profits of the premiſes for his 


. _ tail general; and for want of ſuch iſſue, for all the daugh- 
. + ters of the ſaid Giles Green in tail general; and for want 
bol ſuch iſſue, in the ſame manner to William Green, 


if any of them, the ſaid Elizabeth, Catharine, or William, 


e rents and profits of the premiſes, 60l: for fach eſtates 


life; and after his deceaſe to his firſt and other ſons in 


and his firſt and other ſons and daughters; and for want 
of ſuch iſſue, as to one moiety of the refidue of the pre- 
_ miles, to the ſaid Elizabeth Green in like manner; and 


© for, want of ſuch iſſue, as to the other moiety, to the ſaid 3 


. _ Catharine Green in like manner; and after the death o 
Elizabeth and Catharine without iſſue, then the refidue 2 


bf the premiſes ſhould be to Hugh Middleton, eſq. now 
_ fir Hugh Middleton, bart, and his heirs. In which faid 


the ſaid Elizabeth or Catharine ſhould be married in th 


. - Indenture of releaſe it was provided, that if both ox either?” 


the truſt for payment of 60l. ach 
e ſaid 
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. as Hilary: Term 185 the ald . Gee exhibited 1 his 
2; bit in chancery againſt ſaid fir William, Giles Green, 
William Green, John Hunt, and Elizabeth his wiſe, Tho- 
muas Atkinſon and Catharine his wife, the ſaid William 
ho and Catharine being then infants, ſetting forth .ſaid ſet- 
' Hement ;; and that the ſame was executed by him volun- 
tarily, without any obligation whatſoever ; and at and 
| before the ſealing and delivery thereof he did apprehend, 
and was informed, that he might revoke or alter the ſame 
at his will and pleaſure: and that he, about the year 1672, 
happening to marty Joanna, his now wife, by whom he 
had John his firſt ſon, and two othe er ſons and a daughter, 
and having paid the ſaid debt to fir Thomas Meres, and 
de having not provided for any of his children by bis now | 
wife, ended new- ſettlement to be drawn, between him 
ſelf and Giles his eldeſt ſon of the farſt part, the ſaid fir” 
William Dolben of the ſecond part, and Thomas Gil. 
| lingham: and Thomas Darwin of the third part; which 
was accordingly executed by himſelf and his ſon Giles, 
_ amd the ſaid Darwin; and that there being ſufficient pro- 
viion by the ſaid ſecond ſettlement made for the defen- 
dant William Green as fully as he could have had by the, 
Firſt fettlement, and no injury was done by the ſaid ſecond 
- ſettlement to his children by the firſt venter, he requeſted 
the ſaid fir William Dolben to execute the fame ; who. 
A pretending that there was no expreſs. power of 
revocation in the former, and that the defendants William 
and Cat harine, being under age, were not able to conſent 
- thereunto ; whereupon, on the 15th of April, 1. Jac. 2. 
be- it tat decreed, with the conſent of ſaid Giles Green, 
Hunt and his wife, Atkinſon and his wife, that the ſaid 
ir William do deliver up to the ſaid new truſtees, Gilling- 
ham and Darwin, the faid firſt ſettlement dated in 1674; | 
dau that iir John Franklyn, knight, one of the maſters of 
1B = -faid court, do ſee that- a new ſettlement. be made, whereby | 
El, N. ſurpluſage of the profits of the /premiſes, after the 
ES death of ſaid Giles Green wit hont iſſue, are to be received 
TS — 2 the faid William for life; and after, by his firſt and 
IS = her ſons, and helrs males of their bodies ſucceſſively ; 
5 8 after, by John Green, ſon of the complainant, and 
- © his irſt and other ſons in like manner, as to the iſſue 
_ 8 maſc of Giles and William,”with Lager, to the com- 
| Ag plainant and his heirs... > = 
4 * * 5 On the 8th and gth September 163 5 a n was 
. © exceuted accordingly,. by leaſe, and releaſe 5 e 
. | | is oc, our 
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5 ber 98 are mig by ſaid 8 and Giles Green . ".,*: 
and fir William Dolben unto ſaid Gillingham and Dar-. 
win, and their heirs, to the uſe of John Green the elder * _ 8 
for life; remainder to the uſe of them and their heirs, on EEE 
ttruſt to ſecure the payment of the yearly and other ums 
therein mentioned, under the confiderations therein ex- 
preſſed; and ſubject to the payment thereof, on truſt that 
the ſurpluſage of the rents and profits, after. the deceaſe 2" g 
the ſaid John the father, ſhall be received by the ſaid Giles 9 — 
Green for life ; and after his deceaſe, by his firſt and RR 


ſaid William Green for life; and aſter his deceaſe, by his 
firſt and other ſons ſucceſſively, and the heirs males = 
their bodies; with like remainder to John Green the ſon, 
and his firſt and other ſons ; eee to the 3 heirs 


| ſaid John Green the father hath purchaſed in all the ſums 
„ money ſecured by ſaid ſettlement; and the ſame are 
now in truſt for him; and alſo the ſaid William Green, 
by leaſe and releaſe dated the 5th and 6th of July 1694, 
hath conveyed to ſaid John Green his father all his eſtate 
*,” - and acre | 
four ſhares; limited in remainder, in default of iſſue of 
_ «the ſaid Giles Green, to be holden in truſt for the ſaid 
William Green; then to John Green, his heirs and al- 
| kigns, for the natural life of William Green. 


- 11th and 12th OQohber. 1599, by indentures of leaſe and 
_ releaſe, tripartite, made between the ſaid John Green . 
the elder, William Green and John Green the younger, ,, 
of the firſt part; the ſaid Thomas Darwin, of the ſecon = 
part; and the ſaid Giles Green and Ephraim Green, of bs 75 1 
London, gent. of the third part; the ſaid John Gree 
the elder, William Green, John Green the younger, and 
fſaid Thomas Darwin, did convey the ſaid ſhares to the 
ſaid Giles Green and Ephraim Green and their heirs,” 


_ "the elder and Joanna his wife, may receive ol. per a 


FINE. 


other ſons in tail male; and for want of fuch iſſue, by the 


of John Green the! father. e 
The ſaid Giles Green is dead withous- iſe, 5 the 


in the reſidue of the rents and profits of ſaid 


The ſaid William Green is now living, and . 


to the intent that the ſaid Mary Green, the widow, 3 4 
receive the yearly ſum of 3ool. for her life, and to the . 
ne” 


- Intent that Joanna Green, now wife of John Gree ä 
elder, from his deceaſe, may receive · Col. per anni r 
her life; and that the ſaid John Green the youngel „ Nis. C 


© heirs and affigns, after the ſeveral deceaſes of the ſaid Joh bs 
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- tg. 128 uſe of the 8 NR Green, the 1 his 5 
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for ever, out of the premiſes, and ſubjeR to the ſaid annui- FEE” 


5 


1 28 3 
- * 


3 


„ the fine, but refuſed ſo to do; 


ee and Darwin, as appears by the chirograph- 
Whether the e of William Green, 7 


W being both voluntary, and without any valuable 
cConſideration other than to ſecure a debt which was long 
nee ſatisfied ? 
Note, The daughters have had their portions of 1000. 
piece. 
- William the fon is Heine and. unmarried ; 3 and will 
= do any act to deſtroy the limitations in truſt in his 
3 ns. . Fg 
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